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COMMONWEALTH of VIRGINIA 
DEPARTMENT OF LABOR AND INDUSTRY 

 

                                   
 

 
DRAFT AGENDA:  February 9, 2022  

 

IN PERSON AND VIRTUAL 
SAFETY AND HEALTH CODES BOARD MEETING  

 

In person location:
 Patrick Henry Building 

East Reading Room  
1111 E Broad Street 

Richmond, Virginia 23219 
 

Virtual Access:  
****Refer to the Third and Fourth Pages of Agenda for Instructions on Registering to Make 

Public Comment and Meeting Access Information if you plan to attend virtually**** 
 

For February 16 , 2022 
10:00 AM 

 
1. Call to Order 
 
2. Approval of Agenda 
 
3. Approval of Minutes for Board Meeting held on December 3, 2021 
        
4. Opportunity for the Public to Address the Board on issues pending before the Board today, as 

well as any other topics that may be of concern to the Board and within its scope of authority. 
 
 This will be the only opportunity for public comment at this meeting. Please limit remarks to 5 

minutes in consideration of others wishing to address the Board.  
 
5. Old Business 
 
 None. 
 
 

Main Street Centre 
600 East Main Street, Suite 207 

Richmond, Virginia 23219 
PHONE (804) 371-2327 

FAX (804) 371-6524 

Gary G. Pan 

COMMISSIONER 
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PUBLIC PARTICIPATION 
 
This meeting will be held both in person and virtually.   
 
Members of the public may attend in person or listen to the meeting via the Cisco WebEx 
platform by using the weblink, access code, and password below, or audio conference only by 
using the telephone numbers and access code below.  Electronic participation capacity is 
limited and is on a first come, first serve basis due to the capacity of CISCO WebEx technology.  
 
The Patrick Henry Building is currently following the CDC recommendations for handling 
health protocols.  The Agency will be requiring face coverings inside the meeting room.  In 
addition, the room will be subject to an occupancy limit of 25 people.  Entrance will be on a first 
come, first serve basis.  
 
If you wish to make an Oral Public Comment during the “Opportunity for the Public to 
Address the Board” period of this meeting, you must follow the instructions below: 

 Oral public comments will be received from those persons who have submitted an email 
to Princy.Doss@doli.virginia.gov no later than 12:00 PM (NOON) on February 15, 2022. 
indicating that they wish to offer either in person or electronic oral comments.  
Comments may be offered by these individuals when their name is announced by Ms. 
Doss. Oral comments will be restricted to 5 minutes each.  
 

 For oral comments received electronically:  
o When logging onto WebEx each person must provide their full name during the 

registration process upon entering the meeting. Do not use the default 
username as it is imperative that the meeting organizer be able to determine 
who is in attendance based on their registration name. Failure to follow these 
specific registration instructions will restrict your ability to participate with oral 
remarks.  

o If you wish to make an oral comment and will be utilizing the “audio conference 
only” option to witness the hearing, you must provide the phone number you 
will be calling in from in your email to Ms. Doss so that the administrator will 
know whom to unmute at the appropriate time.  

o Other important information: 
 All parties will be muted until Ms. Doss announces the name of the 

person who is next to provide an oral comment.  
 All public participation connections will be muted following the public 

comment periods. 
 Please login from a location without background noise.  

Individuals who offer both in-person and virtual comments during the Safety and Health Codes 
Board Meeting on February 16, 2022 are encouraged to submit a written version of any 
comments by email to Princy.Doss@doli.virginia.gov no later than 5:00 PM on February 17, 
2022. 
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DRAFT 
SAFETY AND HEALTH CODES BOARD 

PUBLIC MEETING MINUTES 
Friday, December 3, 2021 

 
On December 3, 2021, the Safety and Health Codes Board (“Board”) held a public meeting at 
the Fairfield Public Library in Henrico, Virginia.    The Board held an in person meeting with the 
option for the public to attend virtually utilizing WebEx.  
 
Notice of the public meeting was provided to the public as required by VA Code §2.2-3708.2 
and Executive Order 14 (2018). The notice invited the public to witness the meeting remotely 
via WebEx. Notice was provided on the Virginia Regulatory Town Hall’s website here: 
https://townhall.virginia.gov/L/ViewMeeting.cfm?MeetingID=33426 
 
The Board members and Department staff listed below as “participating” were all participating 
in person.  There was a quorum of Board members physically assembled at one location.  
 
A recording of the meeting in its entirety is available here: https://www.doli.virginia.gov/wp-
content/uploads/2021/12/SHBC-Meeting-Heat-Illness-12-3-21-1.mp4  
 
 

BOARD MEMBERS  
PRESENT:      

Mr. Jay Abbott 
Mr. Robert Buchler 
Ms. Kelly Bundy 
Mr. John Fulton  
Ms. Julie Henderson 
Ms. Elizabeth (Beth) Lohman 
Mr. Travis Parsons 
Ms. Milagro Rodriguez, Chair 
Ms. Lutheria Smith 
Mr. Charles Stiff  
Mr. Thomas Thurston 
  
 

BOARD MEMBERS ABSENT:   Mr. Louis (Lou) Cernak  
    Mr. Fernando Franco 

Mr. Michael Luce 
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STAFF PRESENT:  Mr. C. Ray Davenport, Commissioner of Dept. of Labor & Industry 
    Mr. Jay Withrow, Director, Legal Support, BLS, VPP, ORA, & OWB 

   Ms. Princy R. Doss, Director, Policy, Planning, & Public Information 
   Mr. Richard White, IT Project Manager 
   Ms. Cristin Bernhardt, Staff Attorney 

 
      

OTHERS PARTICIPATING: Mr. Joshua Laws, Assistant Attorney General (virtual) 
    Ms.  Lisa Wright, Court Reporter, Chandler & Halasz, Stenographic 

Court Reporters  
      
CALL TO ORDER 
 
Chair Rodriguez called the meeting to order at 10:03AM.  A quorum was present. Chair 
Rodriguez made opening remarks informing the public that this meeting was being held in 
person with virtual attendance available to the public.   
 
APPROVAL OF AGENDA 
 
Chair Rodriguez asked the Board if there was any discussion on the agenda. There was none. 
Chair Rodriguez asked if there was a motion to approve the agenda. The motion was made, 
properly seconded and the roll call vote was conducted. The motion carried.  
 

Motion #1: Approval of Agenda Yea Nay Abstain Absent Other 

Mr. Jay Abbott 1     

Mr. Robert Buchler 1     

Ms. Kelly Bundy  1     

Mr. Louis (Lou) Cernak    1  
Mr. Fernando Franco    1  
Mr. John Fulton  1     
Ms. Julie Henderson  1     
Ms. Elizabeth (Beth) Lohman 1     
Mr. Michael. A. Luce    1  
Mr. Travis M. Parsons 1     
Ms. Milagro (“Milly”) Rodriguez 1     
Ms. Lutheria Smith  1     
Mr. Charles L. (“Chuck”) Stiff 1     
Mr. Thomas A. Thurston 1     
TOTALS 11   3  
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APPROVAL OF MEETING MINUTES 
 
Chair Rodriguez then called for discussion and motion for approval of the following minutes, 
which she listed the dates for the Board:  
 

 November 12, 2020 Board Meeting  

 January 5, 2021 Public Hearing  

 January 12, 2021 Emergency Board Meeting  

 January 13, 2021 Emergency Board Meeting 

 June 29, 2021 Emergency Board Meeting  

 August 5, 2021 Public Hearing  

 August 26, 2021 Board Meeting  

Chair Rodriguez asked the Board if there was any discussion on the November 2020-August 
2021 meeting minutes presented.  She announced that they will go through each meeting 
minutes for discussion but will have one vote on all the meeting minute approval.   A board 
member noted that the Agenda listed November 11, 2020 as the meeting date, but the actual 
meeting date was November 12, 2020.  Chair Rodriguez received clarification from the Agency 
that the date listed on the Agenda was a clerical error and the meeting of the minutes for 
November 12, 2020 was the correct date.  Chair Rodriguez then went through all the meeting 
dates separately asking if there was any more discussion on the minutes.  There was none.  
There was a request for a motion to approve the minutes. The motion was made, properly 
seconded and the roll call vote was conducted. The motion carried.  
 

Motion #2: Approval of Meeting or 
Public Hearing minutes from 
November 2020-August 2021 Yea Nay Abstain Absent Other 

Mr. Jay Abbott 1     

Mr. Robert Buchler 1     

Ms. Kelly Bundy  1     

Mr. Louis (Lou) Cernak    1  
Mr. Fernando Franco    1  
Mr. John Fulton  1     
Ms. Julie Henderson  1     
Ms. Elizabeth (Beth) Lohman 1     
Mr. Michael. A. Luce    1  
Mr. Travis M. Parsons 1     
Ms. Milagro (“Milly”) Rodriguez 1     
Ms. Lutheria Smith  1     
Mr. Charles L. (“Chuck”) Stiff 1     
Mr. Thomas A. Thurston 1     
TOTALS 11   3  
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OPPORTUNITY FOR THE PUBLIC TO ADDRESS THE BOARD 
  
Chair Rodriguez called the next item on the agenda, which was the opportunity for the public to 
address the Board. Several members of the public registered to speak virtually using WebEx to 
address the Board on the Heat Illness Prevention Standard that will be presented to the Board 
under New Business.   
 
Juley Fulcher (Public Citizen/Congress Watch) 
Hobey Bauhan (Virginia Poultry Federation) 
Michael Oesterling (Shellfish Growers of Virginia)  
Ron Jenkins (Virginia Loggers Association) 
Kyle Shreve (Virginia Agribusiness Council) 
Brandon Robinson (Associated General Contractors of Virginia) 
Vanessa Patterson (Richmond Area Municipal Contractors Association) 
Ronda Moreta (DOLI) 
George Hodson (Veritas Vineyard and Winery) 
Ben Rowe (Virginia Farm Bureau) 
Rachel McFarland (Virginia Justice Project for Farm and Immigrant Workers) 
Conner Miller (Virginia Forest Products Association) 
Nicole Riley (NFIB) 
Phil Abraham (The Vectre Corporation) 
Dale Bennett (Virginia Trucking Association) 
Father Mario Melendez (Diocese of Virginia/Latino Ministry) 
 
Chair Rodriguez called for a RECESS from 11:00 to 11:28 AM.  
 
OLD BUSINESS 
 
There was no old business. Chair Rodriguez moved to the next item on the agenda.  
 
NEW BUSINESS 
 
The first item on the agenda for new business was the TH-02 for 16VAC25-210 Proposed 
Regulation for Heat Illness Prevention Standard.  Chair Rodriguez recognized Jay Withrow, 
Director of Legal Services from the Department to present the briefing package.  
 
Mr. Withrow presented the briefing package and documents that were provided to the Board in 
advance.   Mr. Withrow explained the Virginia regulatory process for proceeding with the 
adoption of this new heat illness prevention standard.   The matter before the Board is stage 2 
(Proposed Regulation) of the rulemaking process where the Agency/Department considers 
public comment and submits the proposed regulation.  There was an explanation of the work 
done with the proposed regulation since stage 1 (NOIRA) was approved by the Board.  A 
Regulatory Advisory Panel (Panel) was established to develop a proposed regulation to present 
to the Board for approval to move onto stage 2.  The Panel broke off into four smaller groups to 
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work on language for the proposed regulation and then larger group met to come up with a 
proposed regulation to recommend to the Board as a proposed standard.   
 
Mr. Withrow discussed the public comments received during the NOIRA stage of the regulatory 
process. He then went through the background of the hazard issues relating to heat illness and 
the statistics that would explain the need for a standard to protect workers in Virginia.   
 
Chair Rodriguez called for a LUNCH RECESS from 12:25 PM to 1:00 PM.  
 
Mr. Withrow continued with briefing the Board on the scope of the heat illness hazards and the 
Heat Illness Prevention Standard and results of the activities of the Regulatory Advisory Panel.  
Mr. Withrow also addressed the concerns of commenters regarding heat illness issues activities 
at the federal OSHA level, where he provided statistic that it takes an average of 7 years for a 
proposed regulation to be adopted by OSHA.  There was also a presentation of the current 
legislative activities at the Virginia General Assembly.    
 
Mr. Withrow presented the proposed regulation draft language to the Board for review and 
comment.  A few Board members asked clarifying questions regarding the proposed language.   
After the presentation, Mr. Withrow announced the recommendation of the Department that 
the Safety & Health Codes Board consider for adoption the proposed Heat Illness Prevention 
Standard 16VAC25-210.   
 
Chair Rodriguez asked if there was discussion on the matter. Member Stiff asked procedural 
question about the actions and process should the Board approve the recommendation.  
Member Bundy asked if the Board would have access and consider the federal OSHA proposed 
regulation public comments.  It was determined that those federal OSHA comments are publicly 
accessible.   
 
Chair Rodriquez asked if there was a motion to accept the recommendation of the Department. 
The motion was made, properly seconded and the roll call vote was conducted.  
The motion did not carried. 
  

Motion #3: Department 
recommendation to adopt the Heat 
Illness Prevention Standard as a 

proposed regulation 16VAC25-
210.  Yea Nay Abstain Absent Other 

Mr. Jay Abbott  1    

Mr. Robert Buchler  1    

Ms. Kelly Bundy   1    

Mr. Louis (Lou) Cernak    1  

Mr. Fernando Franco    1  

Mr. John Fulton   1    

Ms. Julie Henderson  1     
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Ms. Elizabeth (Beth) Lohman 1     

Mr. Michael. A. Luce    1  

Mr. Travis M. Parsons 1     

Ms. Milagro (“Milly”) Rodriguez 1     

Ms. Lutheria Smith   1    

Mr. Charles L. (“Chuck”) Stiff  1    

Mr. Thomas A. Thurston 1     

TOTALS 5 6  3  

 
Chair Rodriguez asked for the next item on the agenda, Notice of Periodic Review for 2021.   
Chair Rodriguez recognized Princy Doss from the Department.  
 
The following six regulations are up for review this year.   

1. 16 VAC 25-20  Regulation Concerning Licensed Asbestos Contractor                  

                                          Notification, Asbestos Project Permits, and Permit Fees 

2. 16 VAC 25-30   Regulations for Asbestos Emissions Standards for Demolition     

                                          and Renovation Construction Activities and the Disposal of          

                                          Asbestos-Containing Construction Wastes – Incorporation by  

                                          Reference 40 CFR 61.140 through 61.156 

3. 16 VAC 25-40   Standard for Boiler and Pressure Vessel Operator Certification 

4. 16 VAC 25-70  Virginia Confined Space Standard for the  Telecommunications      

                                          Industry 

5. 16 VAC 25-97  Reverse Signal Procedures – General Industry –   

                                          Vehicles/Equipment Not Covered by Existing Standards 

6. 16 VAC 25-160  Construction Industry Standard for Sanitation 

The Department of Labor and Industry recommends that the Safety and Health Codes Board approve 
the publication of a Notice of Periodic Review in the Virginia Register for 16VAC25-20, Regulation 
Concerning Licensed Asbestos Contractor Notification, Asbestos Project Permits, and Permit Fees; 
16VAC25-30, Regulations for Asbestos Emissions Standards for Demolition and Renovation Construction 
Activities and the Disposal of Asbestos-Containing Construction Wastes – Incorporated by Reference 40 
CFR 61.140 through 61.56; 16VAC25-40, Standard for Boiler Pressure Vessel Operator Certification; 
16VAC25-70, Virginia Confined Space Standard for the Telecommunications Industry; 16VAC25-97, 
Reverse Signal Procedures- General Industry- Vehicles/Equipment Not Covered by Existing Standards; 
and 16VAC25-160, Construction Industry Standard for Sanitation. 
 
The Department also recommends that the Board state in any motion it may make regarding the periodic 
review of these regulations that it will receive, consider and respond to petitions by any interested person 
at any time with respect to the periodic review which will be conducted in accordance with the above-
cited § 2.2-4017 of the Administrative Process Act and Executive Order 14 (2018), “Development and 
Review of State Agency Regulations”.   

 
Chair Rodriguez asked if there was discussion on the matter. There was none. Chair Rodriguez 
asked if there was a motion to accept the recommendation of the Department. The motion was 
made, properly seconded and the roll call vote was conducted. The motion carried. 



7 

 

 
Motion #4: Recommendation for 
Periodic Review of the 6 listed 
regulations.   Yea Nay Abstain Absent Other 

Mr. Jay Abbott 1     

Mr. Robert Buchler 1     

Ms. Kelly Bundy  1     

Mr. Louis (Lou) Cernak    1  

Mr. Fernando Franco    1  

Mr. John Fulton  1     

Ms. Julie Henderson  1     

Ms. Elizabeth (Beth) Lohman 1     

Mr. Michael. A. Luce    1  

Mr. Travis M. Parsons 1     

Ms. Milagro (“Milly”) Rodriguez 1     

Ms. Lutheria Smith  1     

Mr. Charles L. (“Chuck”) Stiff 1     

Mr. Thomas A. Thurston 1     

TOTALS 11   3  

 
 
Items of Interest from the Department of Labor and Industry 
 
Chair Rodriguez asked for items of interest from the Department of Labor and Industry.   There 
was none.   
 
Items of Interest from Members of the Board 
 
Chair Rodriguez then asked for items of interest from the Members of the Board. Chair 
Rodriguez recognized board member Parsons who commended the Department and the 
Regulatory Advisory Panel for all the hard work on the Heat Illness Prevention Standard.  
 
Jay Withrow then requested to repeat the final vote for Motion #3: Department recommendation 

to adopt the Heat Illness Prevention Standard as a proposed regulation 16VAC25-210 based on 
feedback that those attending virtually could not hear the results.  He then announced that Motion #3 
did not carry with a vote of 5 Yay, 6 Nah and 3 absent.   
 
Meeting Adjournment 
 
Chair Rodriguez expressed his thanks to everyone who worked on the Heat Illness Prevention 
Standard. She also welcomed the new Board members that were recently appointed.  Chair 
Rodriguez asked for a motion to adjourn and a second. Chair Rodriguez adjourned the meeting 
at 2:30 PM.  



 

Page | 1  

 

 

COMMONWEALTH of VIRGINIA 
DEPARTMENT OF LABOR AND INDUSTRY 

 

                                
 

                                                                                             

 DRAFT: 

FEBRUARY 15, 2022 

 

RECENT INFORMATION HIGHLIGHTED IN YELLOW 

 

INFORMATION ADDED SINCE FEBRUARY 11, 2022 DRAFT HIGHLIGHTED IN GRAY 

 

VIRGINIA SAFETY AND HEALTH CODES BOARD 

 

BRIEFING PACKAGE FOR  

 

for February 16, 2022 

 

Virginia Standard for Infectious Disease Prevention  

of the SARS-CoV-2 That Causes COVID-19, §16 VAC 25-220 

 

I. Action Requested. 
 

A. In accordance with Executive Order 6 and 16VAC25-220-10.B.3, the VOSH Program 

requests the Safety and Health Codes Board discuss and make a finding on whether 

there is a continued need for the Virginia Standard for Infectious Disease Prevention 

of the SARS-CoV-2 Virus That Causes COVID-19, 16VAC25-220 (Virginia 

Standard).   

 

The Board has at least three options to consider when discussing whether there is a 

continued need for the Virginia Standard: 

 

1. There is a continued need for the Virginia Standard and no revisions should be 

made at this time. 

 

2. There is a continued need for the Virginia Standard, but revisions should be made 

to reflect current CDC guidance and/or other considerations impacting Virginia's 

employees and employers. 

 

3. There is no longer a continued need for the Virginia Standard. 

 

Main Street Centre 
600 East Main Street, Suite 207 

Richmond, Virginia 23219 
PHONE (804) 371-2327 

FAX (804) 371-6524 

Gary G. Pan 

COMMISSIONER 
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 After reviewing DOLI’s request for legal advice, the Office of the Attorney General 

(OAG) can report, “EO6 orders the Board and DOLI to seek guidance from the OAG 

regarding whether the proper legal and administrative procedures were followed 

during adoption and promulgation of the Permanent Standard.  The answer is yes: the 

proper legal and administrative procedures were followed during adoption and 

promulgation of the Permanent Standard, as affirmed by the Richmond Circuit Court 

and the Virginia Court of Appeals." 

 

G. Proposed Changes to or Proposed Revocation of the Virginia Standard. 

 

Any proposed changes to or proposed revocation of the Virginia Standard will go 

through a similar notice and comment process to that used for adoption of the current 

standard.  This includes a written comment period for the public and stakeholders to 

provide written feedback to the Board about the proposed changes or proposed 

revocation, at least one public hearing, and the development of an Economic Impact 

Analysis (EIA) as necessary (an EIA would not be necessary in the event of proposed 

revocation).  The Board will then hold a second meeting and vote to accept or reject 

the proposed changes or proposed revocation as final, which would become effective 

upon publication in a newspaper of general circulation published in the City of 

Richmond, Virginia.   

 

H. Attachments. 

 

ATTACHMENT A: 

INDUSTRY SPECIFIC INFORMATION ASSOCIATED WITH ADOPTION OF 

THE EMERGENCY TEMPORARY STANDARD AND ORIGINAL VIRGINIA 

STANDARD 

 

ATTACHMENT B: 

CURRENT LAWS AND REGULATIONS 

RECOGNIZED MITIGATION STRATEGIES FOR COVID-19 NOT COVERED 

BY VOSH REGULATIONS OR STANDARDS 

VA. CODE §40.1-51(A), THE “GENERAL DUTY CLAUSE” 

 

ATTACHMENT C: 

OTHER STATE COVID-19 LAWS, STANDARDS AND REGULATIONS 

 

ATTACHMENT D: 

FINDING OF “GRAVE DANGER” TO SUPPORT THE ADOPTION OF THE 

EMERGENCY TEMPORARY STANDARD (ETS) AND VIRGINIA STANDARD 

FOR INFECTIOUS DISEASE PREVENTION OF THE SARS-COV-2 VIRUS 

THAT CAUSES COVID-19, 16VAC25-220, EFFECTIVE JULY 27, 2020 AND 

JANUARY 27, 2021, RESPECTIVELY 

 

ATTACHMENT E: 

OSHA RECORDKEEPING GUIDELINES FOR RECORDING COVID-19 

OCCUPATIONALLY RELATED CASES. 

 

ATTACHMENT F: 
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VOSH INVESTIGATION AND INSPECTION PROCEDURES 

 

ATTACHMENT G: 

DETERMINING CAUSE OF DEATH (CDC) 

 

ATTACHMENT H:  

VOSH Violations Issued in COVID-19 Cases Opened From January 1,  2020 to 

January 21, 2022 

 

ATTACHMENT I: 

JANUARY 11, 2021, ECONOMIC IMPACT, PROPOSED STANDARD FOR 

INFECTIOUS DISEASE PREVENTION OF THE SARS-COV-2 VIRUS THAT 

CAUSES COVID-19, PREPARED BY CHMURA ECONOMICS AND 

ANALYTICS 

 

ATTACHMENT J:  

JANUARY 11, 2021, DOLI ADDENDUM TO JANUARY 11, 2021, ECONOMIC 

IMPACT, PROPOSED STANDARD FOR INFECTIOUS DISEASE PREVENTION 

OF THE SARS-COV-2 VIRUS THAT CAUSES COVID-19, PREPARED BY 

CHMURA ECONOMICS AND ANALYTICS 

 

ATTACHMENT K: 

SUMMARY OF FINAL AMENDMENTS TO THE VIRGINIA STANDARD 

ADOPTED BY THE VIRGINIA SAFETY AND HEALTH CODES BOARD ON 

AUGUST 26, 2021 

 

ATTACHMENT L:  

BASIS, PURPOSE AND IMPACT OF THE FINAL AMENDMENTS TO THE 

VIRGINIA STANDARD ADOPTED BY THE VIRGINIA SAFETY AND HEALTH 

CODES BOARD AUGUST 26, 2021. 

 

ATTACHMENT M: 

AUGUST 20, 2021, ECONOMIC IMPACT, PROPOSED STANDARD FOR 

INFECTIOUS DISEASE PREVENTION OF THE SARS-COV-2 VIRUS THAT 

CAUSES COVID-19, PREPARED BY CHMURA ECONOMICS AND 

ANALYTICS 

 

ATTACHMENT N: 

AUGUST 20, 2021, DOLI ADDENDUM TO AUGUST 20, 2021, ECONOMIC 

IMPACT OF PROPOSED AMENDMENTS TO THE VIRGINIA STANDARD FOR 

INFECTIOUS DISEASE PREVENTION OF THE SARS-COV-2 VIRUS THAT 

CAUSES COVID-19, PREPARED BY CHMURA ECONOMICS AND 

ANALYTICS 

 

ATTACHMENT O: 

EXECUTIVE ORDER 6 (EO 6), REINVIGORATING JOB GROWTH BY 

REMOVING BURDENSOME REGULATIONS FROM VIRGINIA’S BUSINESS 

COMMUNITY 
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            (Emphasis added). 

 

The Department consulted with the OAG concerning the meaning and proper 

application of Va. Code §40.1-22(6a):   

 

Any proposed changes to or proposed revocation of the Virginia Standard 

will go through a similar notice and comment process to that used for 

adoption of the current standard.  This includes a written comment period for 

the public and stakeholders to provide written feedback to the Board about 

the proposed changes or proposed revocation, at least one public hearing, and 

the development of an Economic Impact Analysis (EIA) as necessary (an 

EIA would not be necessary in the event of proposed revocation).  The Board 

will then hold a second meeting and vote to accept or reject the proposed 

changes or proposed revocation as final, which would become effective upon 

publication in a newspaper of general circulation published in the City of 

Richmond, Virginia.   

 

B. Summary of Case Law on "Grave Danger" and "Necessity". 

 

The terms “grave danger” and “necessity” are not defined in the statute, but have 

been addressed in federal court cases surrounding federal OSHA’s similar statutory 

requirement in the OSH Act, §6(c) (identical language underlined): 

  

“(1) The Secretary shall provide, without regard to the requirements of chapter 5, 

title 5, Unites States Code, for an emergency temporary standard to take 

immediate effect upon publication in the Federal Register if he determines – 

  

(A) that employees are exposed to grave danger from exposure to substances or 

agents determined to be toxic or physically harmful or from new hazards, and 

(B) that such emergency standard is necessary to protect employees from such 

danger. (Emphasis added). 

 

29 U.S.C. § 655(c). 

 

From Asbestos Information Ass’n/North America v. OSHA, 727 F.2d 415 (5th Cir. 

1984) – review of OSHA’s Emergency Temporary Standard (ETS) lowering the PEL 

for asbestos under Section 6(c) of the OSH Act (29 U.S.C. § 655(c): 

 

“As the Supreme Court has noted, the determination of what constitutes a risk 

worthy of Agency action is a policy consideration that belongs, in the first instance 

to the Agency. [Citation omitted] The Secretary determined that eighty lives at risk 

is a grave danger. We are not prepared to say it is not. The Agency need not support 

its conclusion ‘with anything approaching scientific certainty. [Citation omitted] 

… so long as the Agency supports its conclusion with ‘a body of reputable 

scientific thought,’ it may ‘use conservative assumptions’ to support that 

conclusion. The Agency also has prerogative to choose between conflicting 

evidence of equivalent quality, and a court will consider a finding consistent with 

one authority or another to be supported by substantial evidence.” 
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From Florida Peach Growers Ass’n v. Dept. of Labor, 489 F.2d 120 (5th Cir. 1974) 

– review of OSHA ETS regarding protecting farmworkers from exposure to certain 

pesticides during cultivation of various crops: 

 

“The Act requires determination of danger from exposure to harmful substances, 

not just a danger of exposure; and, not exposure to just a danger, but to a grave 

danger; and, not the necessity of just a temporary standard, but that an 

emergency standard is necessary. 

   

OSHA relied on a report finding that 800 persons are killed annually from the 

improper use of pesticides, and 80,000 injured. The court found this did not support 

a conclusion that the per se use of the pesticides presents a “grave danger.” Id. at 

131. There was not enough data in the record on deaths from use of pesticide in the 

workplace (as opposed to ingestion by children, etc.). 

 

The court looked at petitioner’s evidence “detailing the generally mild nature of the 

relatively few cases of illness reported by crop workers exposed solely to residues. 

… from time to time a group of workers will experience nausea, excessive salivation 

and perspiration, blurred vision, abdominal cramps, vomiting, and diarrhea, in 

approximately that sequence.…these are not grave illnesses, however, and do not 

support a determination of a grave danger.…no deaths have been conclusively 

attributed to exposure to residues.” Id. at 131. 

 

The court said “We reject any suggestion that deaths must occur before health and 

safety standards may be adopted. Nevertheless, the danger of incurable, permanent, 

or fatal consequences to workers, as opposed to easily curable and fleeting effects on 

their health, becomes important in the consideration of the necessity for emergency 

measures to meet a grave danger.” Id. at 132. 

 

From International Union, United Auto., Aerospace, and Agr. Implement Workers of 

America, UAW v. Donovan, 590 F. Supp. 747 (D.D.C. 1984), where OSHA declined 

to promulgate an ETS on formaldehyde in the workplace.  The court action was 

brought in district court challenging decision under the federal APA: 

 

“The ‘grave danger’ and ‘necessity’ findings must be based on evidence of actual, 

prevailing industrial conditions, i.e., current levels of employee exposure to the 

substance in question.” Id. at 751. 

 

The Court also agreed with the defendant's position that “A danger rises to the 

level of ‘grave’ when, based on actual workplace conditions, employees are faced 

with a risk of contracting serious disease which is substantially greater than a 

‘significant risk [a finding by OSHA of "significant risk of material health 

impairment"89 to employees from an occupational health hazard is necessary to 

support the adoption of a health standard]. Id. at 755. 

                                                 
89 "Before OSHA promulgates any permanent health or safety standard, it must make a ‘threshold finding’ that ‘it is at 

least more likely than not that long-term exposure’ to the regulated substance at current exposure levels ‘presents a 

significant risk of material impairment’ that ‘can be eliminated or lessened by a change in practices.’” Industrial Union 

Department, AFLCIO v. American Petroleum Institute (Benzene), 448 U.S. 607, 642, 653 (1980) (plurality) The 

Supreme Court has provided the guidepost that OSHA follows: a one-in-a-thousand risk that exposure to the regulated 
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The WHO declares a disease a pandemic when its growth is exponential and it is 

spreading globally. 

 

“While an epidemic is large, it is also generally contained or expected in its spread, 

while a pandemic is international and out of control,” experts from Columbia 

University’s Mailman School of Public Health explained in a blog post last year. 

“The difference between an epidemic and a pandemic isn’t in the severity of the 

disease, but the degree to which it has spread.” 

 

Endemic disease is defined as “the constant presence or usual prevalence of a 

disease or infectious agent in a population within a geographic area” by the U.S. 

CDC." 

…. 

"Covid-19 will never become an endemic illness and will always behave like an 

epidemic virus, an expert in biosecurity has warned. 

 

Raina MacIntyre, a professor of global biosecurity at the University of New South 

Wales in Sydney, told CNBC that although endemic disease can occur in very 

large numbers, the number of cases does not change rapidly as seen with the 

coronavirus. 

 

“If case numbers do change [with an endemic disease], it is slowly, typically over 

years,” she said via email. “Epidemic diseases, on the other hand, rise rapidly over 

periods of days to weeks.” 

 

Scientists use a mathematical equation, the so-called R naught (or R0), to assess 

how quickly a disease is spreading. The R0 indicates how many people will catch 

a disease from an infected person, with experts at Imperial College London 

estimating omicron’s could be higher than 3.   

 

If a disease’s R0 is greater than 1, growth is exponential, meaning the virus is 

becoming more prevalent and the conditions for an epidemic are present, 

MacIntyre said. 

 

“The public health goal is to keep the effective R — which is R0 modified by 

interventions such as vaccines, masks or other mitigations — below 1,” she told 

CNBC. “But if the R0 is higher than 1, we typically see recurrent epidemic waves 

for respiratory transmitted epidemic infections.” 

 

MacIntyre noted that this is the pattern that was seen with smallpox for centuries 

and is still seen with measles and influenza. It’s also the pattern unfolding with 

Covid, she added, for which we have seen four major waves in the past two years.  

 

“Covid will not magically turn into a malaria-like endemic infection where levels 

stay constant for long periods,” she contended. “It will keep causing epidemic 

waves, driven by waning vaccine immunity, new variants that escape vaccine 

protection, unvaccinated pockets, births and migration.” 
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Approximately 59.0% of COVID-19 hospitalizations occurred in the working age 

population of 20-69 as of June 22, 2021. 

 

 
 

 

 

Approximately 27.1% of COVID-19 deaths occurred in the working age population of 20-

69 as of June 22, 2021. 
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Summary Table of COVID-19 State/Territory Rankings for Virginia, Kentucky, Maryland, 

North Carolina, Tennessee and West Virginia, Total Cases Per 100K.153 

 

Data point dates: 

 

December 22, 2020 

June 11, 2021 

August 13, 2021 

February 10, 2022 
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Summary Table of COVID-19 State/Territory Rankings for Virginia, Kentucky, 

Maryland, North Carolina, Tennessee and West Virginia, Average Daily Cases Per 100K 

in Last 7 Days.158 

 

Data point dates: 

 

December 26, 2020 

June 14, 2021 

August 16, 2021 

February 10, 2022 
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