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Agency Background Document

Agency name | Department of Taxation (“TAX")

Virginia Administrative Code 23VAC10-500
(VAC) citation

Regulation title | Business, Professional and Occupational License Tax

Action title | Promulgation of Business, Professional and Occupational License
(“BPOL") Tax Regulations from the 2000 BPOL Guidelines

Date this document prepared April 4, 2007

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 36 (2006) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual

Brief summary
Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation,

proposed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the
reader to all substantive matters or changes.

This regulatory action will promulgate Business, Professional and Occupational License (“BPOL") Tax
Regulations interpreting Chapter 37 of Title 58.1 of the Va. Code, which is the authority for local
governments to impose local business license taxes and fees.

Va. Code § 58.1-3701 mandates that TAX issue guidelines for the BPOL tax and update the guidelines
triennially. Va. Code § 58.1-3701 also provides that “(a)fter July 1, 2001, the guidelines shall be subject
to the Administrative Process Act and accorded the weight of a regulation under § 58.1-205.” The BPOL
Guidelines were last updated January 1, 2000. The proposed regulation is based on the January 1, 2000
BPOL Guidelines. The only changes to the January 1, 2000 BPOL Guidelines made by this regulatory
action are those necessary to conform to legislative changes subsequent to January 1, 2000 and
changes in style or form or corrections of technical errors.

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

The Tax Commissioner approved the promulgation of the Business, Professional and Occupational
License Tax regulations on October 14, 2005.
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Legal basis ‘

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including General Assembly chapter number(s), if applicable,
and (2) promulgating entity, i.e., the agency, board, or person. Describe the scope of the legal authority
and the extent to which the authority is mandatory or discretionary.

Va. Code § 58.1-3701 mandates that TAX issue guidelines for the BPOL tax and update the guidelines
triennially. Va. Code § 58.1-3701 provides that “(a)fter July 1, 2001, the guidelines shall be subject to the
Administrative Process Act.” As the BPOL Guidelines were last updated January 1, 2000, the authority
for the current regulatory action is mandatory.

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons the regulation is essential to protect the health,
safety or welfare of citizens. Discuss the goals of the proposal and the problems the proposal is intended
to solve.

Government must have predictable and adequate revenue to provide for the health, safety and welfare of
its citizens. Tax regulations enhance customer service and voluntary compliance. The interpretations,
examples, and other guidance in tax regulations ensure uniform application of the tax laws to taxpayers.
Business taxpayers in particular find regulations essential in predicting the tax consequences of
transactions and avoiding unanticipated tax assessments as the result of audits. Tax regulations also
ensure that audits and other compliance activity cause the assessment and collection of the correct
amount of tax.

The promulgation of the new BPOL regulation is necessary to comply with the mandate of Va. Code
§ 58.1-3701 that TAX issue guidelines for the BPOL tax, update the guidelines triennially and after July 1,
2001, the guidelines be subject to the Administrative Process Act (“APA”) (Chapter 40 of Title 2.2).

To date, TAX has fulfilled this mandate by issuing BPOL Guidelines on July 1, 1995, January 1, 1997 and
January 1, 2000. Although Va. Code 8§ 58.1-3701 provides that BPOL Guidelines issued prior to July 1,
2001 are not subject to the APA, TAX was required to “cooperate with and seek the counsel of local
officials and interested groups and . . . not promulgate such guidelines without first conducting a public
hearing.” TAX complied with this requirement by holding public hearings and consulting with working
groups composed of representatives from local governments and businesses each time it revised the
Guidelines. As a result, taxpayers, tax practitioners and local government officials have become very
familiar with the Guidelines and have accept the Guidelines as established policy. Moreover, Va. Code
§ 58.1-3701 provides that after July 1, 2001, the guidelines shall be accorded the weight of a regulation
under Va. Code § 58.1-205.

As the revisions to the 2000 BPOL Guidelines set forth in this regulatory action are limited to those
necessary to conform to legislative changes and to changes in style or form or corrections of technical
errors, they would qualify for exemption from the APA and the Virginia Register Act (Chapter 41 of Title
2.2) under Va. Code § 2.2-4006 A 3 and 4 if the 2000 BPOL Guidelines had been promulgated in
accordance with the APA and the Register Act. As the BPOL Guidelines are currently accorded the
weight of a regulation and because the revisions to the 2000 BPOL Guidelines set forth in this regulatory
action are the type of changes that would qualify for exemption from the APA and the Virginia Register
Act if they were made to an existing regulation, TAX expects this regulatory action to be non-
controversial.
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Given the voluminous nature of the guidelines, TAX is not attempting in this regulatory action to address
the policy developed in the hundreds of BPOL ruling letters and advisory opinions issued by TAX in the
last decade. TAX will, where appropriate, amend the BPOL regulation to incorporate these policies in
subsequent regulatory actions.

Rationale for using fast track process ‘

Please explain the rationale for using the fast track process in promulgating this regulation. Why do you
expect this rulemaking to be noncontroversial?

Please note: If an objection to the use of the fast-track process is received within the 60-day public
comment period from 10 or more persons, any member of the applicable standing committee of either
house of the General Assembly or of the Joint Commission on Administrative Rules, the agency shall (i)
file notice of the objection with the Registrar of Regulations for publication in the Virginia Register, and (ii)
proceed with the normal promulgation process with the initial publication of the fast-track regulation
serving as the Notice of Intended Regulatory Action.

The promulgation of the new BPOL regulation is necessary to comply with the mandate of Va. Code
§ 58.1-3701 that TAX issue guidelines for the BPOL tax, update the guidelines triennially and after July 1,
2001, the guidelines be subject to the Administrative Process Act (“APA”) (Chapter 40 of Title 2.2).

To date, TAX has fulfilled this mandate by issuing BPOL Guidelines on July 1, 1995, January 1, 1997 and
January 1, 2000. Although Va. Code 8§ 58.1-3701 provides that BPOL Guidelines issued prior to July 1,
2001 are not subject to the APA, TAX was required to “cooperate with and seek the counsel of local
officials and interested groups and . . . not promulgate such guidelines without first conducting a public
hearing.” TAX complied with this requirement by holding public hearings and consulting with working
groups composed of representatives from local governments and businesses each time it revised the
Guidelines. As a result, taxpayers, tax practitioners and local government officials have become very
familiar with the Guidelines and have accept the Guidelines as established policy. Moreover, Va. Code
§ 58.1-3701 provides that after July 1, 2001, the guidelines shall be accorded the weight of a regulation
under Va. Code § 58.1-205.

As the revisions to the 2000 BPOL Guidelines set forth in this regulatory action are limited to those
necessary to conform to legislative changes and to changes in style or form or corrections of technical
errors, they would qualify for exemption from the APA and the Virginia Register Act (Chapter 41 of Title
2.2) under Va. Code 8§ 2.2-4006 A (3) and (4) if the 2000 BPOL Guidelines had been promulgated in
accordance with the APA and the Register Act. As the BPOL Guidelines are currently accorded the
weight of a regulation and because the revisions to the 2000 BPOL Guidelines set forth in this regulatory
action are the type of changes that would qualify for exemption from the APA and the Virginia Register
Act if they were made to an existing regulation, TAX expects this regulatory action to be non-controversial
and is thus using the Fast Track process.

Substance ‘

Please briefly identify and explain the new substantive provisions, the substantive changes to existing
sections, or both where appropriate. (Provide more detail about these changes in the “Detail of changes”
section.)

The proposed BPOL Regulation is based on the 2000 BPOL Guidelines. Given the voluminous nature of
the proposed regulation, and because the BPOL Guidelines are currently accorded the weight of a
regulation, TAX has prepared a draft copy of the proposed regulation that shows with editing marks all
changes that have been made to the 2000 BPOL Guidelines.
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The vast majority of the amendments are non-substantive changes in style or form required by the
Virginia Register Form, Style and Procedure Manual (the Manual) issued by the Virginia Code
Commission. Additionally, other non-substantive changes in style or form were made to enhance
readability. Virtually all of these amendments are self-evident. However, where necessary, an
explanation is provided below the regulation. Examples of non-substantive changes in style or form
include the following:

e The regulation numbering scheme has been adopted.
e Usage and grammar has been conformed to the requirements of the Manual.

o Definitional sections have been consolidated into the first section of the Regulations, 23VAC10-500-
10.

e Citations have been conformed to the requirements of the Manual.
e Text contained in the footnotes of the Guidelines has been moved into the body of the Regulations.

e The Guidelines appendices have been incorporated into the text:

o Appendix A have been moved to 23VAC10-500-10 and 23VAC10-500-60.
o Appendix B has been moved to 23VAC10-500-520.

o The first paragraph of Appendix D is now located in Subsection B of 23VAC10-500-20. The
second paragraph of Appendix D is now located in 23VAC10-500-50. The definitions of “nonprofit
organization” and “charitable nonprofit organization” formerly located in Appendix D are now
located in 23VAC10-500-10. The remainder of Appendix D is now located in 23VAC10-500-50.

Additionally, the Guidelines have been amended to reference changes in Virginia statutory law. As the
amendments simply highlight rather than interpret the legislative changes, no agency discretion was
involved. These amendments are noted in the text through underlining and strikeouts. Additionally, a
brief explanation is set forth after each regulation.

Certain materials published with the 2000 BPOL Guidelines have been omitted from the regulations
because these materials do not meet the definition of a “regulation.” Section 2.2-4001 of the Va. Code
provides that “regulation’ means any statement of general application, having the force of law, affecting
the rights or conduct of any person, adopted by an agency in accordance with the authority conferred on
it by applicable basic laws (emphasis added).” On this basis, the following items have been omitted from
the BPOL Regulations:

o Commissioner’s transmittal letter (the first page of the 2000 BPOL Guidelines).
e Table of Contents (pages i and ii of the 2000 BPOL Guidelines).

e Introduction: A Brief History of the BPOL Tax (pages iii and iv of the 2000 BPOL Guidelines). This
material was historical in nature.

e Comment Boxes (located throughout the Guidelines). This material consisted of annotations, which
do not have the force of law.

e “Appendix E: Public Documents” (pages 79 though 81 of the 2000 BPOL Guidelines). This material
consisted of an index, which does not have the force of law.

e “Appendix : BPOL Related Attorney General Opinions by Subject Matter in Chronological Sequence”
(page 82 of the 2000 BPOL Guidelines). This material consisted of an index, which does not have the
force of law.
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Certain materials that provide an overview or history of the BPOL laws have been omitted because they
cannot fairly be considered to have the force of law. Additionally, these materials simply repeat text found
throughout the Guidelines and their deletion may be considered a change in style or form exempt from
the regulatory process under Code of Virginia § 2.2-4006 A 3. On these bases, the following items have
been omitted from the BPOL Regulations:

o “Applicability and Operation of the BPOL Tax” chart.
e BPOL Appeal Process Diagram Chart (page 50 of the 2000 BPOL Guidelines).

e “Appendix C: Legislative and Administrative History of the Tax” (pages 73 through 76 of the 2000
BPOL Guidelines).

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.
If there are no disadvantages to the public or the Commonwealth, please indicate.

The primary advantage of this regulatory action to taxpayers, tax practitioners, local governments and
TAX is that the BPOL Guidelines, an important guidance document, will be updated to reflect legislative
changes effective since the last time the Guidelines were updated on January 1, 2000. Additionally, this
regulatory action will bring TAX in compliance with the mandate of Va. Code 8§ 58.1-3701 that it update
the BPOL guidelines triennially.

Otherwise, as the BPOL regulation is based on the 2000 BPOL Guidelines, which are currently accorded

the weight of a regulation by Va. Code § 58.1-3701, this regulatory action would have no advantages or
disadvantages to the public, TAX or the Commonwealth.

Requirements more restrictive than federal

Please identify and describe any requirement of the proposal which is more restrictive than applicable
federal requirements. Include a rationale for the need for the more restrictive requirements. If there are
no applicable federal requirements or no requirements that exceed applicable federal requirements,
include a statement to that effect.

There are no applicable federal requirements.

Localities particularly affected

Please identify any locality particularly affected by the proposed regulation. Locality particularly affected
means any locality which bears any identified disproportionate material impact which would not be
experienced by other localities.

Approximately 39 cities, 120 towns, and 45 counties impose some form of business license tax or fee.
Counties, cities and towns reported a total of $561 million in BPOL tax and fee revenue in Fiscal Year
2005, the most recent year for which data is available from the Auditor of Public Accounts (“APA").
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As the proposed regulation is substantively identical to the 2000 BPOL Guidelines (except as mandated
by subsequent legislative changes), which are currently accorded the weight of a regulation by Va. Code
§ 58.1-3701, no locality will be particularly affected by the proposed regulation.

Regulatory flexibility analysis ‘

Please describe the agency’s analysis of alternative regulatory methods, consistent with health, safety,
environmental, and economic welfare, that will accomplish the objectives of applicable law while
minimizing the adverse impact on small business. Alternative regulatory methods include, at a minimum:
1) the establishment of less stringent compliance or reporting requirements; 2) the establishment of less
stringent schedules or deadlines for compliance or reporting requirements; 3) the consolidation or
simplification of compliance or reporting requirements; 4) the establishment of performance standards for
small businesses to replace design or operational standards required in the proposed regulation; and 5)
the exemption of small businesses from all or any part of the requirements contained in the proposed
regulation.

The proposed BPOL Regulation serves as an interpretation of the statutory and case law relevant to the
BPOL tax and fee. The regulation does not 1) establish compliance or reporting requirements; 2)
establish schedules or deadlines for compliance or reporting requirements; 3) impose compliance or
reporting requirements; 4) establish design or operational standards; or 5) impose requirements on small
businesses that are materially different than those imposed by statutory law, local ordinance or case law.

Economic impact ‘

Please identify the anticipated economic impact of the proposed regulation.

Projected cost to the state to implement and
enforce the proposed regulation, including
(a) fund source / fund detail, and (b) a
delineation of one-time versus on-going
expenditures

As the proposed regulation is substantively
identical to the 2000 BPOL Guidelines (except as
mandated by subsequent legislative changes),
which are currently accorded the weight of a
regulation by Va. Code § 58.1-3701, the cost to the
state to implement and enforce the BPOL
Regulation is anticipated to be de minimis.

Projected cost of the regulation on localities

As the proposed regulation is substantively
identical to the 2000 BPOL Guidelines (except as
mandated by subsequent legislative changes),
which are currently accorded the weight of a
regulation by Va. Code § 58.1-3701, the cost to
localities of the BPOL Regulation is anticipated to
be de minimis.

Description of the individuals, businesses or
other entities likely to be affected by the
regulation

As the proposed regulation is substantively
identical to the 2000 BPOL Guidelines (except as
mandated by subsequent legislative changes),
which are currently accorded the weight of a
regulation by Va. Code 8§ 58.1-3701, the regulation
is not likely to affect any individuals, businesses or
other entities.

Agency’s best estimate of the number of such
entities that will be affected. Please include an
estimate of the number of small businesses
affected. Small business means a business entity,
including its affiliates, that (i) is independently
owned and operated and (ii) employs fewer than

As the proposed regulation is substantively
identical to the 2000 BPOL Guidelines (except as
mandated by subsequent legislative changes),
which are currently accorded the weight of a
regulation by Va. Code § 58.1-3701, the regulation
would have no affect on any individuals,
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500 full-time employees or has gross annual sales | businesses or other entities.
of less than $6 million.

All projected costs of the regulation for affected As the proposed regulation is substantively
individuals, businesses, or other entities. identical to the 2000 BPOL Guidelines (except as
Please be specific. Be sure to include the mandated by subsequent legislative changes),
projected reporting, recordkeeping, and other which are currently accorded the weight of a
administrative costs required for compliance by regulation by Va. Code 8§ 58.1-3701, the regulation
small businesses. is not anticipated to cause any individuals,

businesses, or other entities to incur any costs.

Alternatives

Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.
Also, include discussion of less intrusive or less costly alternatives for small businesses, as defined in
§2.2-4007.1 of the Code of Virginia, of achieving the purpose of the regulation.

As this regulatory action is required by Code of Virginia 8 58.1-3701, there is no viable alternative to this
regulatory action short of seeking legislation to eliminate the statutory mandate.

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

As the proposed regulation is substantively identical to the 2000 BPOL Guidelines (except as mandated
by subsequent legislative changes), which are currently accorded the weight of a regulation by Va. Code
§ 58.1-3701, the regulation would have no impact on the institution of the family and family stability.

Detail of changes

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detall all new provisions and/or all changes to existing sections.

If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all
changes between the pre-emergency regulation and the proposed regulation, and (2) only changes made
since the publication of the emergency regulation.




Town Hall Agency Background Document Form: TH-04
Page 8 of 150

For changes to existing regulations, use this chart:

Current Proposed Current requirement Proposed change and rationale
section new section
number number, if

applicable

Given the voluminous nature of the proposed regulation, and because the BPOL Guidelines are currently
accorded the weight of a regulation, TAX has prepared a draft copy of the proposed regulation that
shows with editing marks all changes that have been made to the 2000 BPOL Guidelines. This draft (that
is included and begins on page 10 of this document) is hereby incorporated by reference.

The vast majority of the amendments are non-substantive changes in style or form required by the
Virginia Register Form, Style and Procedure Manual (the Manual) issued by the Virginia Code
Commission. Additionally, other non-substantive changes in style or form were made to enhance
readability. Such amendments are exempt from the regulatory process under Va. Code § 2.2-4006 A 3.
Virtually all of these amendments are self-evident. However, where necessary, an explanation is
provided below the regulation. Examples of non-substantive changes in style or form include the
following:

e The regulation numbering scheme has been adopted.
e Usage and grammar has been conformed to the requirements of the Manual.

e Definitional sections have been consolidated into the first section of the Regulations, 23VAC10-500-
10.

e Citations have been conformed to the requirements of the Manual.
e Text contained in the footnotes of the Guidelines has been moved into the body of the Regulations.

e The Guidelines appendices have been incorporated into the text:

o Appendix A have been moved to 23VAC10-500-10 and 23VAC10-500-60.
o Appendix B has been moved to 23VAC10-500-520.

o The first paragraph of Appendix D is now located in Subsection B of 23VAC10-500-20. The
second paragraph of Appendix D is now located in 23VAC10-500-50. The definitions of “nonprofit
organization” and “charitable nonprofit organization” formerly located in Appendix D are now
located in 23VAC10-500-10. The remainder of Appendix D is now located in 23VAC10-500-50.

Additionally, the Guidelines have been amended to reference changes in Virginia statutory law. As the
amendments simply highlight rather than interpret the legislative changes, no agency discretion was
involved. Therefore, these amendments are exempt from the regulatory process under Va. Code § 2.2-
4006 A 4. These amendments are noted in the text through underlining and strikeouts. Additionally, a
brief explanation is set forth after each regulation.

Certain materials published with the 2000 BPOL Guidelines have been omitted from the regulations
because these materials do not meet the definition of a “regulation.” Section 2.2-4001 of the Va. Code
provides that “regulation’ means any statement of general application, having the force of law, affecting
the rights or conduct of any person, adopted by an agency in accordance with the authority conferred on
it by applicable basic laws (emphasis added).” On this basis, the following items have been omitted from
the BPOL Regulations:
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e Commissioner’s transmittal letter (the first page of the 2000 BPOL Guidelines).
e Table of Contents (pages i and ii of the 2000 BPOL Guidelines).

e Introduction: A Brief History of the BPOL Tax (pages iii and iv of the 2000 BPOL Guidelines). This
material was historical in nature.

e Comment Boxes (located throughout the Guidelines). This material consisted of annotations, which
do not have the force of law.

e “Appendix E: Public Documents” (pages 79 though 81 of the 2000 BPOL Guidelines). This material
consisted of an index, which does not have the force of law.

e “Appendix : BPOL Related Attorney General Opinions by Subject Matter in Chronological Sequence”
(page 82 of the 2000 BPOL Guidelines). This material consisted of an index, which does not have the
force of law.

Certain materials that provide an overview or history of the BPOL laws have been omitted because they
cannot fairly be considered to have the force of law. Additionally, these materials simply repeat text found
throughout the Guidelines and their deletion may be considered a change in style or form exempt from
the regulatory process under Code of Virginia 8 2.2-4006 (A)(3). On these bases, the following items
have been omitted from the BPOL Regulations:

o “Applicability and Operation of the BPOL Tax” chart.
e BPOL Appeal Process Diagram Chart (page 50 of the 2000 BPOL Guidelines).

e “Appendix C: Legislative and Administrative History of the Tax” (pages 73 through 76 of the 2000
BPOL Guidelines).
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NOTE:
The following information uses strikeouts, underlines, and annotations to show and

explain all changes from the 2000 BPOL Guidelines.

23VAC10-500-10. Definitions.

Unless-otherwiserequired-by-the-context, Thefollowing words and terms, when used in this
regulation,shall have the following-meantrgseaning unless the context clearly indicates

otherwise:

“Affiliated group” means:

A. One or more chains of corporations subject to inclusion connected thragghostnership
with a common parent corporation which is a corporation subject to inclusion if:

1. Stock possessing at least eighty percent of the voting power of all classes of
stock and at least eighty percent of each class of the nonvoting stock of each of
the corporations subject to inclusion, except the common parent corporation, is
owned directly by one or more of the other corporations subject to inclusion; and

2. The common parent corporation directly owns stock possessing at least eighty
percent of the voting power of all classes of stock and at least eighty percent of
each class of the nonvoting stock of at least one of the other corporations subject
to inclusion. As used in this subdivision, the term “stock” does not include
nonvoting stock which is limited and preferred as to dividends; the phrase
“corporation subject to inclusion” means any corporation within the affiliated
group irrespective of the state or country of its incorporation; and the term
"receipts” includes gross receipts and gross income.

B. Two or more corporations if five or fewer persons who are indivigdealstes, or trusts own
stock possessing:

1. At least eighty percent of the total combined voting power of all classes of stock
entitled to vote or at least eighty percent of the total value of shares of all classes
of the stock of each corporation; and

2. More than fifty percent of the total combined voting power of all classes of stock
entitled to vote or more than fifty percent of the total value of shares of all classes
of stock of each corporation, taking into account the stock ownership of each
such person only to the extent such stock ownership is identical with respect to
each such corporation.

C. When one or more of the corporations subject to inclusion, including the coipanent
corporation, is a non-stock corporation, the term "stock™ as used suthdssisiondefinition
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shall refer to the non-stock corporation membership or membership vagimg, as is
appropriate to the context.

D. Two or more entities if such entities satisfy the requiremientsis definition as if they were
corporations and the ownership interests therein were.s{&gde 23VAC10-500-50.)

“Amount in dispute,” when used with respect to taxes due or assessed, means the amount
specifically identified in the application for review, the appeal to the Tax Gssioner, or the
appeal to the circuit court as disputed by the party filing such appeal (Se€268\0-660, et

seq.).

“Ancillary” means subordinate to, subservient to, auxiliary to, or in aid of, thatwvidrincipal
and primary (See 23VAC10-500-110)

“Appealable event” means an increase in the assessment of a local license tax payable
by a taxpayer, the denial of a refund, or the assessment of a local license tax where
none previously was assessed, arising out of the local assessing official’s:

A. examination of records, financial statements, books of account or other information
for the purpose of determining the correctness of an assessment,

B. determination regarding the rate or classification applicable to the licensable
business,

C. assessment of a local license tax when no return has been filed by the taxpayer, or

D. denial of an application for correction of erroneous assessment attendant to the filing
of an amended application for license (See 23VAC10-500-660, et seq.).

“Appeal to the circuit court” means an application by a taxpayer to the ajgteogrcuit court

for review of a local license tax assessment pursuant to 8 58.1-3984 of the Codenid dirgn
application by a taxpayer or a local assessing officer to the appropraiie @urt for review of

the Tax Commissioner’s determination, or any part thereof, pursuant to 88 58.1-3703.1 A 7 and
58.1-3984 of the Code of Virginia (See 23VAC10-500-660, et seq.).

“Appeal to the Tax Commissioner” means a taxpayer’s application, filédtket Tax
Commissioner pursuant to-Cede-of Virgi@#8.1-3703.1 A 5 c of the Code of Virginia (See
23VAC10-500-660, et seq.)

“Application for Review” means a taxpayer’s written request filed withcallassessing officer
for review of an-audiassessment resulting from an appealable ewade pursuant te-Cede of
Virginia § 58.1-3703.1 A 5 a of the Code of Virginia (See 23VAC10-500-660, et seq.)
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“Apportionment” means the division of the volume of business done between taxing jwrslicti
within which the business’ income or purchases are generated (See 23VAC10-500-210)

“Assessment” means a determination as to the proper rate of tax, thearteaghich the tax
rate is applied, and ultimately the amount of tax, including additional or omittetthééixs due.
An assessment shall include a written assessment made pursuant to noticsbgshimg
official or a self-assessment made by a taxpayer upon the filing of a.rgtara-mere-complete

deseriptionplease-see-Chapter6-where-assessments-are-diSees28%AC10-500-58D

"Audit” means an examination of records, financial statements, books of accounts, and othe
information to evaluate the correctness of a local license tax. An audit shadeiniut is not
limited to, an examination to determine the correctness of a classificdta licensable
business, examinations resulting in adjustments made to gross receipts, tax, and other
information contained in the taxpayer’s return, and examinations resultingimphbsition of a
local license tax when no return has been filed. An audit assessment is notogystatut
assessment, a self-assessment, or an assessment resulting fronettiercafrmathematical
errors. However, if an examination of records or other information takes placajunction

with the above, the assessment may be appealable as an audit assessmenAGHe 208

600)

“Base year” means the calendar year preceding the license yespt ftacontractors subject to
the provisions of § 58.1-3715 of the Code of Virginihe local ordinance may provide for a
different period for measuring the gross receipts of a business in the followiatgosis: 1) for
beginning businesses; or 2) to allow an option to use the same fiscal year derfrifcome
tax purposes.

“Business” means a course of dealing which requires the time, attentiorbandfléhe person

so engaged for the purpose of earning a livelihood or profit. It implies a continuougjalad re
course of dealing, rather than an irregular or isolated transaction. A pesgdrerangaged in
more than one business. If a person 1) advertises or otherwise holds himself out to ¢hespubli
being engaged in a particular business; or 2) files tax returns, schedules ameémtsdhat are
required only of persons engaged in a trade or business, he is presumed to be engaged in
business. However, a person may present evidence to overcome this presumption.

“Charitable nonprofit organization” means an organization which is described-in IRGO01 c

3 of the Internal Revenue Code (26 USC 8§ 50} an8 to which contributions are deductible by
the contributor underHRES-Cod. 70 of the Internal Revenue Code (26 USC §,18X0ept that
educational institutions are limited to schools, colleges and other similantiosist of learning.
To the extent that a charitable nonprofit organization is required to report incooteisvim fact
“unrelated business taxable income” for federal income tax purposes-B@&i&odes 511 et
seq._of the Internal Revenue Code (26 USC 8§ 511 et segl) organization may be presumed to
have gross receipts from an activity which, depending on the applicableictassif is
licensable for BPOL purposes. The fact that a charitable nonprofit organizatiomodoeport
any unrelated business taxable income for federal income tax purposes woukl/ant fire
locality from requiring a license for the business activity; however| tdtiaials may only
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determine whether a charitable nonprofit organization has unrelated taxahksbuscome
pursuant totRCS-Cedg 511 et seq. of the Internal Revenue Code (26 USC § 511 et seq.) (See
23VAC10-500-40)

“Collection activity” means the assessefr's-use of any means, direct or indirect, to obtain
payment of an assessment (see 23 VAC 10-500-660, et seq.).

“Date of the assessment” means the date when a written notice of assasselivered to the
taxpayer by the assessing officer or an employee of the assedgiag of mailed to the
taxpayer at the taxpayer’s last known address. Self-assessmenie sftedined made as of the
date a return is filed, or if no return is required, when the tax is paid.

“Definite place of business” means an office or a location at which occurslaragd

continuous course of dealing where one holds one’s self out or avails one’s self to theopublic f
thirty consecutive days or more, exclusive of holidays and weekends. A defingeplac
business for a person engaged in business may include a location leased or otherwesk obtai
from another person on a temporary or seasonal basis and real property leasedritoAnothe
person’s residence shall be deemed to be a definite place of business if noedefigite place

of business maintained elsewhere and the person is not subject to licensure as ampeddle
itinerant merchant (See 23VAC10-500}30

“Entity” means a business organization, other than a sole proprietorship, that is aticorpora
limited liability company, limited partnership, or limited liability paetship duly organized
under the laws of the Commonwealth or another state (See 23VAC10-500-50).

“Filed.” A document is “filed” as of the date it is postmarked for firstkalivery via United
States Postal Service or when it is received if any other method of delhauging facsimile
transmissions, is utilized.

“Final Local Determination” means a writing setting out the local assg®fficer’s final
determination on a taxpayer’s Application for Review, including facts and degfabrity in
support of the local assessing officer’s position on each issue raised by thetafse 23

VAC 10-500-800 87#10fora-sample-FinalLocal-Determinajion

“Financial services” means the buying, selling, handling, managing, andimgvesoney,
credit, securities, or other investments for others, as well as providing amlaitets on such
matters.

“Frivolous” means a finding, based upon specific facts, that the party assbetiagpeal is
unlikely to prevail upon the merits because the appeal is (i) not well groundet (i )faot
warranted by existing law or a good faith argument for the extension, modificatireversal of
existing law; (iii) interposed for an improper purpose, such as to harass, to causEssane
delay in the payment of tax or a refund, or to create needless cost from thienitiga(iv)
otherwise frivolous (See 23VAC10-500-660, et seq.)

“Fuel sale” or “fuel sales” shall mean retail sales of alternditigk blended fuel, diesel fuel,
gasohol, or gasoline, as such terms are defined in 8 58.1-2201 of the Code of Virginia (See
23VAC10-500-100).
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“Gas retailer” means a person or entity engaged in business asax réfaiing to sell at retail
on a daily basis alternative fuel, blended fuel, diesel fuel, gasohol, or gasslsech terms are
defined in § 58.1-2201 of the Code of Virginia (See 23VAC10-500-100).

“Gross receipts” means the whole, entire, total receipts, of money or otisderation received
by the taxpayer as a result of transactions with others besides himselhiahcave derived from
the exercise of the licensed privilege to engage in a business or profession inniey aalirse
of business, without deduction or exclusion except as provided by law-—See-82.5 &3d 2.7
VAC 10-500-70 and 9@or examples of items excluded from the definition of gross receipts.

“Jeopardized by delay” includes a finding, based upon specific facts, that thexkmplis
frivolous or that a taxpayer designs to (i) depart quickly from the localityefhove his
property therefrom, (iii) conceal himself or his property within the locadityiv) do any other
act tending to prejudice, or to render wholly or partially ineffectual, pdmegs to collect the
tax for the period in question (See 23VAC10-500-680 and 23VAC10-500-811).

“License year” means the calendar year for which a licenseusddsr the privilege of
engaging in business.

“Local assessing officer” means the Commissioner of Revenue, or chief assessing

officer erthe-chief-assessing-officers his designee.

“Local officer responsible for collection activity” means the treasor@&ther local officer
responsible for collection activity, or his designee.

“Nonprofit organization” means an organization, other than a “charitable nonprofit
organization,” which is exempt from federal income tax urder 3/01 _of the Internal Revenue
Code (26 USC 8§ 501)Activities conducted for consideration which are similar to activities that
are conducted for consideration by for-profit businesses may be presumed fuitiesatiat are
subject to licensure. For example, a lunch counter operated by an organization opabéosme
only, the proceeds from which are used to maintain the organization, may be suljeat to |
license tax. In any case, gifts, contributions, and membership dues of nonpraofizatigas

would not be taxable gross receipts from the conduct of a business, nor couldyaitopalie a
license fee on activities giving rise to such funds (See 23VAC10-500-40).

“Notice of intent to appeal” means the taxpayer’s written statemedtwilth the local assessing
officer that informs the local assessing officer of the taxpayeesiiid file an Application for
Review. It also means the taxpayer’s written statement filed witlota¢ dssessing officer and
the Tax Commissioner informing of the taxpayer’s intent to file an appeal fathe
Commissioner (See 23 VAC 10-500-660, et seq.)

“Professional services” means services performed by those pracheipgafessions as listed in
Chapter5:85.23 VAC 10-500-450 The word “profession” implies attainments in professional
knowledge as distinguished from mere skill, and the application of knowledge to uses ®r other
rather than for personal profit.
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“Purchases” means all goods, wares and merchandise received foresalk définite place of
business of a wholesale merchant. (See-Cha@8nNAC 10-500-340or the application of
purchases to the classification of wholesale merchants.)

“Real estate services” means providing a service for others with réspgketpurchase, sale,
lease, rental, or appraisal of real property.

“Retail sale” means a sale of goods, wares and merchandise for use or consumption by
the purchaser or for any purpose other than resale by the purchaser, but does not
include sales at wholesale to institutional, commercial, industrial, and governmental
users which are classified as wholesale sales.

“Sales solicitation” is the act or acts directly related to sellingquéar items or goods to a
particular person. See-8323VAC 10-500-17Gor a discussion of situs of gross receipts of
retailers and wholesalers (for wholesalers taxable on purchases;-s28\88@10-500-180
Sales solicitation does not include non-solicitation activities prior or subsequeaies
solicitation activities.

“Services” mean things purchased by a customer which do not have physicelesisties, or
which are not goods, wares, or merchandise. Specific types of servicefraze figther in the
BPOL law. See, for example, the definitions of “financial services” and “gsmfieal services”
in 8 58.1-3700.1 of the Code of Virginia

“Situs of gross receipts” means the definite place of business that gdriaratele gross
receipts. If activities are conducted outside a definite place of business rgceipts are
taxable at the definite place of business where these activities &tdhitontrolled or directed

(See-Chapter 33 VAC 10-500-150er-detailed-explanation

“Tax Commissioner” means the chief executive officer of the Departaidraxation or his
delegate, authorized pursuant to 8§ 58.1-3703.1 A 5 c of the Code of Vimisgue a final
determination on an appeal.

“Taxpayer” means a person, corporation, partnership, unincorporated association, or other
business or representative thereof subject to a local license tax.

“Tax Year” means the same as license year, or the calendar year Inantuense is issued.

“VYolume” means gross receipts, sales, purchases, or other base for meabceimgeaax which
is related to the amount of business done.

“Wholesale sale” means a sale of goods, wares and merchandise ®bgetta purchaser,
including sales when the goods, wares and merchandise will be incorporated intcogsatks f
and also includes sales to institutional, commercial, industrial, and governomsrglvhich
because of the facts and circumstances surrounding the sales, such as the pu@atidy other
terms, indicate that they are consistent with sales at wholesale.

Source:

2000 BPOL Guidelines, Chapter 1.



Town Hall Agency Background Document Form: TH-04
Page 16 of 150

The abbreviated definition of the term “affiliated group” has been replaced with the full

definition of the term formerly located in Appendix A of the 2000 BPOL Guidelines. Paragraph

D of the definition has been added to reflect 2000 Acts of Assembly, Chapter 557, which allowed
entities other than corporations to be members of an affiliated group. The added language is a
direct quote from the legislation.

The definition of “amount in dispute” is a new definition which has been added to reflect 2005
Acts of Assembly, Chapter 927. The added language is a paraphrase of the statutory definition
provided in the legislation.

The definition of the term “appealable event” is a new definition which has been added tb reflec
2002 Acts of Assembly, Chapter 317, which expanded the appeals process to include matters
other than audit assessments. The added language is a direct quote from the legislation.

The definition of “appeal to the circuit court” is a new definition which has been added to
reflect the changes made by 2005 Acts of Assembly, Chapter 927.

The definition of the term “appeal to the tax commissioner” was formerly located incg thd
2000 BPOL Guidelines.

The definition of the term “application for review” was formerly located in § 7.4 of the 2000
BPOL Guidelines. The definition has been amended to replace the term “audit” with the term
“appealable event” in order to conform to 2002 Acts of Assembly, Chapter 317. The remaining
changes have been made to reflect the statutory changes made by 2005 Acts of Assembly,
Chapter 927.

The abbreviated definition of the term “assessment” which was formerly located in § 7.4
of the 2000 BPOL Guidelines, has been deleted as it is duplicative of the longer
definition found in 23 VAC 10-500-10.

The abbreviated definition of the term “audit” has been replaced with the full definitiotnwhic
was formerly located in 8§ 7.4 of the 2000 BPOL Guidelines.

The definition of the term “charitable nonprofit organization” was formerly located in Appendix
C of the 2000 BPOL Guidelines.

The definition of the term “collection activity” was formerly located in §af.the 2000 BPOL
Guidelines. The remaining changes have been made to reflect the statutory changes made by
2005 Acts of Assembly, Chapter 927.

The definition of the term “date of the assessment” was formerly located ino§th& 2000
BPOL Guidelines. The remaining changes have been made to conform the definition to that
found in the Guidelines for Appealing Local Mobile Property Taxes.



Town Hall Agency Background Document Form: TH-04
Page 17 of 150

The definition of the term “entity” has been added to reflect 2000 Acts of Assembly, Chapter
557. The definition is a quote from the legislation.

The definition of the term “filed” was formerly located in § 8f4he 2000 BPOL Guidelines.

The definition of the term “final local determination” was formerly located in 87 #he 2000
BPOL Guidelines.

The definition of the term “frivolous” has been added in order to conform the statutory changes
made by 2005 Acts of Assembly, Chapter 927. The definition is a quote from the legislation.

The definition of the terms “fuel sale” and “fuel sales” has been added to reflect 2006 Acts of
Assembly, Chapter 763. The definition is a quote from the legislation.

The definition of the term “gas retailer” has been added to reflect 2006 Acts of Assembly,
Chapter 763. The definition is a quote from the legislation.

The definition of the “jeopardized by delay” has been added in order to conform the statutory
changes made by 2005 Acts of Assembly, Chapter 927. The definition is paraphrased from the
legislation.

The definition of the term “local assessing officer” was formerly located in 8fatlde 2000
BPOL Guidelines.

The definition of “local officer responsible for collection activity” has been addeddardo
conform the statutory changes made by 2005 Acts of Assembly, Chapter 927.

The definition of the term “nonprofit organization” was formerly located in Appendix C of the
2000 BPOL Guidelines.

The definition of the terms “notice of intent to appeal,” “Tax Commissioner,” and “taxpayer”
were formerly located in § 7@f the 2000 BPOL Guidelines.

The definition of the term “volume” was formerly located in 8@ .1the 2000 BPOL Guidelines
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23VAC10-500-20. Authority to impose license tax.

A. Cede-of\Mirginia-8Section58.1-3703 of the Code of Virgineuthorizes localities to enact an
ordinance levying a local license (BPOL) taxasrdiera fee, or botHor issuing a license.
Every ordinance adopted or maintained by a locality which levieg@se tax is required to
be substantially similar to the provisions in § 58.1-3703.1 of the Code @ihMir Further,
88 58.1-3703 and 58.1-3706 of the Code of Virgseastatutory maximums for license rates
and fees. Localities may choose not to require a license or énripes, or localities may
assess rates and fees which are less than the maximums stated intdhe stat

B. Localities may levy license taxes at rates above Htatsty maximum only if subject to the
“rollback” provisions of § 58.1-3706 B of the Code of VirginiAny locality which had, on
January 1, 1978, a license tax rate for any of the categaied In § 58.1-3706 A of the
Code of Virginiawhich is higher than the maximum prescribed-theneif 58.1-3706 A of
the Code of Virginiamay maintain a higher rate in such category, but no higher thaatéhe
applicable on January 1, 1978, subject to the following conditions: (braity may not
increase a rate on any category which is at or above the mmaxipnescribed for such
category in 8 58.1-3706 A of the Code of Virgin{@) If a locality increases the rate on a
category which is below the maximum, it shall apply all reeegenerated by such increase
to reduce the rate on a category or categories which are abhokemaximum; and, (3) A
locality shall lower rates on categories which are above thennums prescribed in 8§ 58.1-
3706 A of the Code of Virginiéor any tax year after 1982 if it receives more revenuaxn
year 1981, or any tax year thereafter, than the revenue basécfoear. The revenue base
for tax year 1981 shall be the amount of revenue received fronatalfjories in tax year
1980, plus one-third of the amount, if any, by which such revenue receitedyear 1981
exceeds the revenue received for tax year 1980. The revenue baseHadiax year after
1981 shall be the revenue base of the preceding tax year plus oheftihie increase in the
revenues of the subsequent tax year over the revenue base acéding tax year. If in any
tax year the amount of revenues received from all categoreee@x the revenue base for
such year, the rates shall be adjusted as follows: The revehtresse categories with rates
at or below the maximum shall be subtracted from the revenueftwaseich year. The
resulting amount shall be allocated to the category or cassgeith rates above the
maximum in a manner determined by the locality, and divided bgrib&s receipts of such
category for the tax year. The resulting rate or rates bba#lpplicable to such category or
categories for the second tax year following the year whegnue was used to make the
calculation.

C. While localities must follow the exemptions, rates, classifications and thresholds as
set forth in Chapter 37 (8 58.1-3700 et seq.) of Title 58.1 of the Code of Virginia,
their local ordinances may:

1. Set tax rates at levels lower than those authorized by tdate or select the
classifications to tax or not tax;

2. Establish subclassifications within the classifications setrostate law and provide for
different rates or exemptions for such subclassifications, @sdemo rate exceeds the
maximum permitted by state law;
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3. Establish graduated tax rates for any classification or asdification so that the rate
increases or decreases with volume, as long as no rate exces@ditoey maximum for
the classification under state law; and

4. Establish a threshold amount of gross receipts below which no tialseniinposed, or a
maximum tax for any classification.

D. Localities may establish classifications and sub-classiitcss based upon reasonable
distinctions in municipal policy, and through the establishment ositilzgions and sub-
classifications, localities may choose to exempt certain catsgufriaxpayers.

E. Coede-of-\irginia8Section58.1-3704 of the Code of Virginjarovides that no locality shall
be required to impose either a license tax on merchants or a tax on the capitahahtserc

Source:
2000 BPOL Guidelines, 31.

Other than its first sentence, the text of subsection B, was formerly located in Adperfidhe
2000 BPOL Guidelines and referenced by Footnote 2 of the 2000 BPOL Guidelines.

Paragraph E was formerly located in Footnote 1 of the 2000 BPOL Guidelines.
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23VAC10-500-30. Activities subject to license taxation.

Where a Virginia locality has adopted a BPOL ordinance which requiresadicevery person
engaged in a licensable activity at a definite place of business in suctylouait apply for a
license. Whether or not a particular activity is in fact subject to licexsgion depends upon

the local ordinance. What constitutes a definite place of business is discushegtera.:
Definitionsabove?3 VAC 10-500-10 See Uniform Ordinance provisions,—Cede-ef \irg@ia
58.1-3703.1 of the Code of VirginiaVhere a locality has adopted a BPOL ordinance requiring
a license, a license is also required if a person has no definite place osbusiagarticular
locality in Virginia but the person operates amusement machines in aylacasitclassified as

an itinerant merchant, peddler, carnival, circus, contractor subject to § 58.1-3715 ofi¢hefC
Virginia, or a public service corporation as defined in § 58.1-3731 of the Code of Virginia

Source:
2000 BPOL Guidelines, § 2.2.

The last sentence was formerly located in Footnote 3 to the 2000 BPOL Guidelines.
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23VAC10-500-40. Exemptions from the BPOL tax.

A. Cede-of-Virginia-8Section 58.1-3703 C of the Code of Virgimieohibits local taxation of
certain privileges which would otherwise be taxable. Those priglagedetailed in 8§ 58.1-
3703 C_of the Code of VirginiaLocalities may not impose a license tax or fee on icerta
persons and privileges which include, but are not limited to, the following:

1. certain public service corporations and motor carriers, common carriers, and
other carriers of passengers or property formerly certified by the Interstate
Commerce Commission or presently registered for insurance purposes with the
Surface Transportation Board of the United States Department of Transportation,
Federal Highway Administration;

2. the privilege of selling farm or domestic products or nursery products, or the
planting of nursery products, as an incident to the sale thereof, outside of the
regular market houses and sheds of such county, city or town, provided such
products are grown or produced by the person offering them for sale;

3. the privilege of printing or publishing any newspaper, magazine, newsletter or
other publication issued daily or regularly at average intervals not exceeding
three months, provided the publication's subscription sales are exempt from state
sales tax, or the privilege or right of operating or conducting any radio or
television broadcasting station or service;

4. manufacturers for the privilege of manufacturing and selling goods, wares and
merchandise at wholesale at the place of manufacture;

5. persons severing minerals from the earth for the privilege of selling the severed
mineral at wholesale at the place of severance, except as provided in 88
58.1-3712 and 58.1-3713 of the Code of Virginia;

6. a wholesaler for the privilege of selling goods, wares and merchandise to other
persons for resale unless such wholesaler has a definite place of business or
store in such county, city or town;

7. the privilege of renting, as the owner of such property, real property (except in
certain grand fathered localities) other than hotels, motels, motor lodges, auto
courts, tourist courts, travel trailer parks, lodging houses, rooming houses and
boardinghouses;

8. certain transactions of a—cerperationr an entity which is a member of an affiliated
group of ecerperations entities with other members of the same affiliated group
(See Appendix-A 23VAC10-500-10 and 23VAC10-500-50.);

9. any insurance company subject to taxation under Chapter 25 (8§ 58.1-2500 et
seq.) of Title 58.1 of the Code of Virginia or on any agent of such company;
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10.any bank or trust company subject to taxation under Chapter 12 (8 58.1-1200 et
seq.) of Title 58.1 of the Code of Virginia;

11.certain

organization A hally—C
)

Q 0 Q Nrp N
exemptions—to—non-profit—organizations: nonprofit and charitable nonprofit
organizations, which are defined separately in 23 VAC 10-500-10 as the kinds
and sources of funds flowing to either nonprofit or charitable nonprofit
organizations are different for purposes of the exemption from the BPOL tax; and

12.any venture capital fund or other investment fund, except commissions and fees
of such funds.

13.0n total assessments paid by condominium unit owners for common expenses.

14.0n or measured by receipts of a qualifying transportationitiadirectly or indirectly
owned or title to which is held by the Commonwealth or any polifabtivision thereof
or by the United States as described in 8 58.1-3606.1 of the Code gmid/iand

developed and/or operated pursuant to a concession under the Public-Private

Transportation Act of 1995 (8§ 56-556 et seq. of the Code of Virginiainutar federal
law.,

B. See also, e.g+Cede-of-\irging®s 58.1-3703 B, 58.1-3712 through 58.1-3713.4, 58.1-3717

through 58.1-3721, and 58.1-3724 through 58.1-3730 of the Code of Vjngimich discuss
specific types of businesses which are exempt from the lioeake tax. See also 88 58.1-
3714, 58.1-3715, and 58.1-3716 of the Code of Virgimdso § 58.1-3731 of the Code of
Virginia discusses BPOL taxes on specific types of public service companies.

Source:
2000 BPOL Guidelines, §2.3.

Subdivision 8 of subsection A has been amended to reflect 2000 Acts of Assembly,
Chapter 557.

Subdivision 11 of subsection A has been amended to include text formerly located in
Appendix D of the 2000 BPOL Guidelines.

Subdivision 13 of subsection A has been added to reflect 2002 Acts of Assembly,
Chapter 303, which added the new exemption. The amendment is a quote from the
legislation.

Subdivision 14 of subsection A has been added to reflect 2006 Acts of Assembly,
Chapter 922, which added the new exemption. The amendment is a quote from the
legislation.

Subsection B was formerly located in Footnote 4 of the 2000 BPOL Guidelines.
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23VAC10-500-50. Exemption for affiliated groups.

A. An affiliated group is composed of two or more corporations oinshat corporations._An
affiliated group may be composed of two or more other types diesnif such entities
satisfy the requirements to be an affiliated group as i tlvere corporations and the
ownership interests therein were stock. The terms “entity” affdidted group” are defined
in 23 VAC 10-500-10.The filing of a consolidated income tax return is presumptive of an
affiliated group, but not conclusive.

B. No locality shall impose a license fee or levy a licengeota gross receipts or purchases
derived from transactions which occur between members of thiateffilgroup. Affiliated
corporations are not exempt from the license tax or fee frons gex®ipts or purchases
conducted with nonaffiliated entities. Localities may also kewyholesale license tax on an
affiliated corporation for sales to nonaffiliated entities, evietine tax would be based on
purchases from an affiliated corporation. Sales by the aftlliedeporation to a nonaffiliated
entity means sales by the affiliated corporation to the ndiaédfi entity where goods sold
by the affiliated corporation or its agent are manufacturestaved in the Commonwealth
prior to their delivery to the nonaffiliated entity.

C. Affiliated groups are one of two types, either parent-subsidiary or broster-si

1. Parent-Subsidiary Control Group - A parent-subsidiary affiligredip consists of one or
more chains of corporations in which a parent corporation directly amesst 80% of
the stock of at least one of the corporations subject to inclusitreiaffiliated group,
and at least 80% of the stock of any corporations subject to ioclusithe affiliated
group, other than the parent corporation, are owned directly by omeoe of the
corporations subject to inclusion in the affiliated group. The peagest of stock
throughout this-appendithis sectiorrefer to the voting power of all classes of stock and
each class of nonvoting stock subject to inclusion. Stock does not include nonvoting
stock which is limited and preferred as to dividends in § 58.1-3700.1 1{ln¢ &fode of
Virginia. For example:

a. Corp. A owns 80% of Corp. B. Corp. B owns 80% of Corp. C.

CorpA —» 80% — Corp.B
\2

80%

\2

Corp. C

Corp. A is the common parent of a parent-subsidiary affiliated group of A, B and
C corporations.

b. Corp. B owns 80% of Corp. C and 80% of Corp. D. Corp. C owns 50% of
Corp. F. Corp. D owns 30% of Corp. F.
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Corp.B —» 80% — Corp.C

\ \
80% 50%
\ \

CorpD —» 30% — Corp.F

Corp. B is the common parent of the B, C, D, and F affiliated group.

2. Brother-Sister Affiliated Group
a. A brother-sister affiliated group exists if the following elementsuoc

1. Two or more corporations are owned by five or fewer persons (or estates
or trusts); and

2. A total membership test is met. Total ownership occurs when the
shareholder group owns at least 80% of the total value of all stock or the
total voting power of all classes of stock entitled to vote; and

3. A common ownership test is met. Common ownership occurs when the
shareholder group owns more than 50% of the total value of all stock or
the total voting power of all classes of stock entitled to vote. The stock
held by each person (estate or trust) is considered only to the extent that
the stock ownership is identical for each corporation.

b. The best way to apply this test is to put the respective shdezha@nd corporations
into charts. Shareholders are listed down the first column and coopsrate listed
in the first row. Each shareholder's percentage of stock ownessigilaged in the
respective cell. The vertical columns are totaled to deterthme80% test. The
horizontal columns are totaled into the identical ownership column amd tiiee
identical ownership column is totaled to determine the 50% test. ofumgr who
does not own at least some stock in each corporation is not considezitider the
50% test or the 80% test.

1. Example-1

Individual shareholder A owns 30% of Corp. E, 40% of Corp. F, and 20% of
Corp. G
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Individual shareholder B owns 50% of Corp. E, 20% of Corp. F, and 30% of
Corp. G

Individual shareholder C owns 10% of Corp. E, 20% of Corp. F, and 10% of
Corp. G

Individual shareholder D owns 10% of Corp. E, 20% of Corp. F, and 30% of
Corp. G

Corporations

Extent of Shareholder’s
Shareholders | E Corp. F.Corp. G Corp. Identical Ownership

A 30% 40% 20% 20%
B 50% 20% 30% 20%
C 10% 20% 10% 10%
D 10% 20% 30% 10%
Totals 100% 100% 90% 60%

The vertical columns are totaled to determine the 80% test. The horizontal
columns are totaled to determine the 50% test. Since all three test are met, E, F
& G are an affiliated group.

2. Example2

Same facts as-abouethe first examplexcept that Shareholder A owns 40% of
Corp. E, Shareholder B owns 10% of Corp. F, Shareholder C owns 30% of Corp.
G and Shareholder D owns 0% of Corp. E and 0% of Corp. G.

Corporations

Extent of Shareholder’

[72)

Shareholders | E Corp. F. Corp. G Corp. Identical Ownership
A 40%| 40% 20% 20%
B 50%| 10% 30% 10%
C 10%| 20% 30% 10%
D 0% 20% 0% 0%
Totals 100%| 90% 80% 40%
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Corporations E, F, and G are not an affiliated group because the 50% test is not
met. Owner D is not considered in the calculation since D does not own stock in
each corporation.

However, as shown in the following chart, Corporations E & F are an affiliated
group in the previousxample-abeve

Corporations

Extent of Shareholder’s

Shareholders | E Corp. F. Corp. G Corp. Identical Ownership
A 40% 40% 40%
B 50% 10% 10%
C 10% 20% 10%
D 0% 20% 0%
Totals 100% 90% 60%

Source:

2000 BPOL Guidelines, Appendix A. Some sentences moved to enhance readability.

Subsection A has been amended to reflect 2000 Acts of Assembly, Chapter 557.

The last sentence of subsection B was formerly located in Footnote 20 of the 2000 BPOL

Guidelines.

The last two sentences of subdivision 1 of subsection C were formeidgated in
Footnote 21 of the 2000 BPOL Guidelines.
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23VAC10-500-60. Gross receipts.

The definition of “gross receipts” is discussed-abevim Chapter1 23 VAC 10-500-
10. Definitions. Income that is not derived from the exercise of the privilege for
which the taxpayer is licensed by the locality do not constitute grossceipts for
purposes of BPOL taxation. Activities of a taxpayer which serve only thtaxpayer’s
interest, and no other, do not give rise to gross receipts. Other excloss and
deductions from gross receipts are discusseelbes in 23 VAC 10-500-70 through
90.

Source:

2000 BPOL Guidelines, 8 2.4.
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23VAC10-500-70. Exclusions from gross receipts.

A. Generally, gross receipts for license tax purposes excludaraoynt not derived from the
exercise of the licensed privilege to engage in a busorga®fession in the ordinary course
of business. The following is a partial list for illustrative purposes:

1. amounts received and paid to the United States, the Commonwealth or any
county, city or town for the Virginia retail sales or use tax, for any local sales tax
or any local excise tax on cigarettes, or amounts received for any federal or state
excise taxes on motor fuels;

2. amounts representing the liquidation of debt or the sale of a capital asset;
3. amounts allowed by a business to its customers for returns and allowances;
4. receipt of loan proceeds by a licensee where it is the obligor;

5. return of principal either on a loan to a licensee-creditor or where a licensee sells
a capital asset;

6. rebates or discounts taken or received on account of purchases by the licensee;
7. certain withdrawals from inventory; or

8. investment income not directly related to an entity’s exercise of its licensed
privilege, unless the entity’s licensable activity is that of financial services.

B. Examples:

1. A lawyer is advanced funds by his client to pay court filiegsf and the cost of a court
reporter. He also receives payment from City A on accountrefuad of excess taxes
paid by his client. With his client's permission, lawyer desldaim the tax refund the
cost of his services for handling the tax case, including telephdse rtaals, copying
and certain other charges the client has agreed to reimbitiedawyer is taxable on the
amount of his fee including any amount separately billed to that.clieAmounts
advanced to pay expenses on the client’s behalf are not grosssegerps the amount
of the tax refund because it is received by the lawyer aglit@’s agent. “Trust fund”
receipts, technically speaking, are not derived from the eseeodia licensable privilege;
therefore, “trust fund” receipts do not constitute gross receipts.
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2. A lawyer handles a real estate closing for a real eestaveloper and receives the sale
proceeds, net after costs withheld by the purchaser’s attokheynails the proceeds, net
of his fee, to the real estate developer. The lawyeixeble only on his fee, and not on
the full sales proceeds of the transaction. The developer isléaxa the whole of the
proceeds of the transaction, including the fee withheld by the attorney.

3. Corp. C, in County D, Virginia purchases a portfolio of loans for ita aacount. So
long as the corporation’s activities in the locality are lichite purchasing and holding
portfolios for its own account, there is no tax.

4. Same facts as—abowe Example 3except that Corp. C sells interests in its investment
pools through public offerings. There is no tax. Proceeds attoleuta capital
transactions in the nature of raising capital in the equity neg¢e not subject to BPOL
tax.

C. Section 58.1-3732.2 of the Code of Virginia provides an exclusion for cetass
receipts of real estate broker&ede-of Virginia—SSection 58.1-3732.3 of the Code of
Virginia provides an exclusion for certain gross receipts of provideitsnefal services.
Code-of-Virginia-8Section 58.1-3732.4 of the Code of Virgipeovides an exclusion for
certain gross receipts of certain staffing firms.

Source:

2000 BPOL Guidelines, § 2.5.

The change to Subdivision A1 was necessitated by 2007 Acts of Assembly, Chapter 85.

The first sentence of subsection C has been added to make reference to the statutory change

made by 2002 Acts of Assembly, Chapter 503. The remainder of the subsection was formerly
located in Footnote 7 to the 2000 BPOL Guidelines.
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23VAC10-500-80. Deductions from gross receipts.
A. The following shall be deducted from gross receipts:

1. any amount paid for computer hardware or software sold to the U.S. or a state
government provided certain holding and contractual requirements are met; and,

2. any receipts attributable to a business conducted in another state or foreign
country in which the taxpayer, or its shareholders, partners or members in lieu of
the taxpayer, is liable for an income or other tax based upon income. A Virginia
taxpayer is liable for an income or other tax based upon income if the taxpayer
files a return for an income or income-like tax in that state or foreign country.
The Virginia taxpayer, however, need not actually pay any tax to take the
deduction.

B. Examples:

1. Merchant sells goods to a North Carolina resident and ships the goods to him irtehat sta
Gross receipts from the sale of the goods are attributablddbrgte place of business in
Virginia. North Carolina imposes an income tax and Mercharg &léNorth Carolina
income tax return. Merchant reports sales delivered to customers in Nortim&araohe
numerator of its sales factor for North Carolina income dpportionment purposes.
Gross receipts from sales delivered in North Carolina are delduétom Merchant's
Virginia BPOL taxable gross receipts (or the cost of thehases are deductible from
the tax base if the merchant is taxable on purchases.)

2. Same facts as-abowe Example lexcept that sales are delivered to a customer in Ohio.
In Ohio, Merchant pays either a tax based on income or based onrttetwachever is
greater. Merchant files the appropriate Ohio tax return. Gexsspts (or the cost of
purchases if Merchant is taxable on purchases) from sales ddliver Ohio are
deductible from Merchant’s Virginia BPOL taxable gross igse Receipts attributed to
business conducted in another state or foreign country in which theytaxs liable for
an income or an income based tax are deductible from Virginia Biagdble gross
receipts, if such receipts are also attributable to a definite placeinébsisn Virginia.

3. Same facts as—abowe Example 2except that sales are made to a customer in Nevada.
Nevada imposes no income tax or other tax based upon income. Melobamiot file a
return or perform any other actions to pay an income or inconegtiia®. For gross
receipts relating to business conducted in another state or foreign daupérgeductible
from Merchant’s Virginia BPOL taxable gross receipts, Mart must be liable for an
income or other tax based upon income. To be liable for an income oredik@nax,
Merchant must file a tax return for an income or income like nathé state or foreign
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country. Merchant is not entitled to a deduction as it did not file a return for an income or
income based tax in Nevada.

Source:

2000 BPOL Guidelines, § 2.6.

Subdivision 2 of subsection A has been amended to make reference to the statutory
change made by 2002 Acts of Assembly Chapter 346, which expanded the deduction.
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23VAC10-500-90. Other exclusions and deductions from gross receipts.

Examples of items deemed not to be receipts derived from the licensable business
include, but are not limited to, the following:

A. Certain adjustments which may be required by reason of the acupumgthod or system or
otherwise to reflect events subsequent to the sale, such asutheofenerchandise for credit
or refund. If the local ordinance requires gross receipts to beedpming the same method
of accounting as used for federal income tax purposes, and thalaoethod is used, sales
will often be accrued, reported and taxed before actual paymestawed. Adjustments
may then be required to prevent the taxation of items accrued et rexeived. For
example:

1. A business may record a customer's exchange of merchandisefasd and new sale.
If so, the refund of the previously taxed sale would be deductibleigedhere would
have been only one sale -- the first sale would have been rescinued tive
refund/exchange was made.

2. A business that offers customers a discount for volume purchases, gaynpent, or
other reason, may record the sale at full value and deduct the distotlnet time of
payment. If so, the discount from the previously taxed full sale= pwould be
deductible from gross receipts since the amount was not and never will be received.

3. A business that makes sales on credit may accrue the fe# palce and set up a
receivable account for the installment payment or revolving chexrgeunt agreement.
If the business subsequently determines that all or a portion of the recesvablthless,
entitling the business to a bad debt deduction for federal inconpeitposes, the portion
of the previously taxed sale which is determined to be worthlesddwe deductible
because it was not received. The subsequent collection of a debtedefiom gross
receipts as worthless would be includible in gross receipts wrenved, and considered
ancillary to the business activity that created the debt.

4. A business that reports its receipts on the cash method of accowatitd include all
customer payments on installment contracts and revolving chamgmiras when
received since none of the receipts would be attributable to previously tagged sal

B. The borrower's receipt of the proceeds of a loan transaction agraosst receipts arising
from the exercise of a licensable privilege in the ordinarysmwf business even if the
business regularly obtains money, goods or services on credit.

C. A business which lends money in the regular course of businesgen®ye interest, points,
origination fees, and other fees in connection with the loan transaati of which would be
gross receipts derived from the licensable business. Custonmaeipyto a lender which
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represent the return of principal on a loan are not gross recegug drom the exercise of a
licensable privilege in the ordinary course of a money lending kassinds described in
paragraph A—abevehe treatment of return of principal on the loans, installment acstr
and the accounts receivable of other types of businesses may depdmed matute of the
transaction in which the debt was created and the method of accounting used.

D. Patronage dividends, to the extent they represent a reduction in pumias to a co-
operative member.

Source:

2000 BPOL Guidelines, § 2.7.
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A. The Uniform Ordinance provisions establish two thresholds; one foskcees and another
for license taxes. The following chart gives an overviethefthresholds’ application to the
exemption based on gross receipts and the limitation on the licem&aded on a locality’s

population:
Population Maximum License Fee Gross Receipts Threshold
Amount Amounts
0-24,999 $30 No dollar threshold amount
25,000-50,000 $50 $50,000
50,001+ $50 $100,000

B. The thresholds indicate that, except as specifically provided in 83384. of the Code of
Virginia and except for the fee authorized in 8§ 58.1-3703 of the Code of Virgmitocal
license tax imposed pursuant to the provisions of Chapter 37 IBHER), et seq.of
Title 58.1 of the Code of Virginjaexcept those specified in 88§ 58.1-3712, 58.1-3712.1 and

58.1-3713, or any other provision of Title 58.1 of the Code of Virgaiany charter, shall
be imposed on any person whose gross receipts from a business,igrabdessccupation
subject to licensure are less than:

1. $100,000 in any locality with a population greater than 50,000; or,

2. $50,000 in any locality with a population of 25,000 but no more than 50,000.

Thelicenselicensetax =equals$O if the threshold is not met. Some localities may be
grand fathered with respect to applicable license tax rates once thresheldeba met. See

Appendix D.

C. Any business with gross receipts of more than $100,000, or $50,000, as appheablee
subject to the tax at a rate not to exceed the rate setforth fugltve classifications listed:

1. For contracting, and persons constructing for their own account fossdéen cents per
$100 of gross receipts;

2. For retail sales, twenty cents per $100 of gross receipts;

3. For financial, real estate and professional services, fiffjtetents per $100 of gross

receipts; and
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4. For repair, personal and business services, and all other busiaesseccupations not
specifically listed or excepted in §58.1-3706, thirty-six cents per $100 of grogstsece

D. Additionally, Cede—ef-Virginia8 58.1-3703 A_of the Code of Virginiprovides that no
license tax may be assessed on any amount of gross recegtsusiness upon which a
license fee is charged.

E. It is within the discretion of localities to impose flat e taxes, in addition to or in lieu of
the license fee, however, a locality cannot fashion a flawtagh violates the threshold or
the rate caps set in-Code-of- Virgil§®8.1-3706 of the Code of Virginia

F. The-abeveax rates and rate thresholds for license taxes as indicafe88.1-3706 of the
Code of Virginiado not apply to those items regarding taxation on the severanoalpfjas
or oil as specified in 88 58.1-3712, 58.1-3712.1 and 58.1-3713 of the Code of Vigginia
any other provision in Chapter 37 (8 58.1-3700, et s€dl)tle 58.1 of the Code of Virginia
where a special taxing provision exists; for example, those &ssessed upon the following
taxpayers: (I) wholesalers, governed by 8§ 58.1-3716 of the Code @ihi¥ir(ii) public
service companies, which-shall @eegoverned by § 58.1-3731 of the Code of Virgijr{ia)
carnivals, circuses and speedways, which-shallrbgoverned by § 58.1-3728 of the Code
of Virginia; (iv) fortune-tellers, which-shal-bare governed by § 58.1-3726 of the Code of
Virginia; (v) massage parlors; (vi) itinerant merchants or peddlers, wdhel—be are
governed by § 58.1-3717 of the Code of Virginfai) permanent coliseums, arenas, or
auditoriums having a maximum capacity in excess of 10,000 persons antb aperpublic,
which shall-beare governed by § 58.1-3729 of the Code of Virgin{@iii) savings
institutions and credit unions, which-shall &ee governed by § 58.1-3730 of the Code of
Virginia; (ix) photographers, which-shal-lsge governed by 8§ 58.1-3727 of the Code of
Virginia; and (x) direct sellers, which-shall beegoverned by § 58.1-3719.1 of the Code of

Virginia.
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G. The -aboverate limitations and thresholds set forth in 8§ 58.1-3706 of the Codérgihid
regarding license taxes do not apply to the license fee, agtian § 58.1-3703 of the Code
of Virginia. The license fee is subject to separate thresholds, as folloeadities with
populations of less than 25,000 may assess businesses a licens¢ feeexaeed $30.

Localltles with populatlons of 25 OOO—but—iess—than%G—GGO—pema@eaeeess—buemesses a

$ bary 1,
20040 For purposes of the Ilcense fee threshold populatlon may be bathmlmost current
final population estimates of the Weldon Cooper Center for Publicc@enfithe University
of Virginia. A locality may impose a fee for issuing a BPOL licengen all businesses for
each licensable privilege in which they engage. Businesses @aAR@L tax on other than
a gross receipts basis or paying a flat BPOL tax are also subjectitetiselfee.

H. Additionally, Cede-ef Virginia8 58.1-3703.1 A 1 of the Code of Virginmovides that any
locality with a population greater than 50,000 may waive the licestpirements provided
for in that section for businesses with gross receipts of less than $100,000.00.

I. Additionally, 8 58.1-3706 E of the Code of Virginia provides that in ease in which the
Department of Mines, Minerals and Energy (“DMME") determitieat the weekly U.S.
Retail Gasoline price (reqgular grade) for PADD 1C (Petrolddministration for Defense
District - Lower Atlantic Region) has increased by 20%gaater in any one-week period
over the immediately preceding one-week period and does not fall lbiedoimcreased rate
for at least 28 consecutive days immediately following the wee&uoh increase, then,
notwithstanding any tax rate on retailers imposed by the trcihance, the gross receipts
taxes on fuel sales of a gas retailer made in the followsegde year shall not exceed 110%
of the gross receipts taxes on fuel sales made by sudlerr@tathe license year of such
increase (See 23VAC10-500-1000For license years beginning on or after January 1, 2006,
every gas retailer shall maintain separate records forshleb and nonfuel sales and shall
make such records available upon request by the local taxabffi¢ihe provisions of this
subsection shall not apply to any person or entity (i) not conduatisiness as a gas retailer
in the county, city, or town for the entire license year immeldiateeceding the license year
of such increase or (ii) that was subject to a licensenféigei county, city, or town pursuant
to 8 58.1-3703 of the Code of Virginia for the license year immesgiptelceding the license
year of such increase. The DMME shall determine annuallycif sncrease has occurred
and remained in effect for such 28-day period. The DMME shall rdamorindings
concerning gasoline price increases pursuant to this subsectiorenth&t January 30 of
each year to the Virginia Petroleum, Convenience and Grocesgchsion; the Virginia
Municipal League; and the Virginia Association of Counties.

Source:

2000 BPOL Guidelines, § 2.8.
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The last two sentences of subsection B were formerly Footnote 6 of the 2000 BPOL Guideline

Footnote 7 of the 2000 BPOL Guidelines has been deleted as the decrease in the maximum fee
took place January 1, 2000 and the current maximum is noted in subsection G.

Subsection E was formerly located in Footnote 9 of the 2000 BPOL Guidelines.

The changes to Subsection G regarding the maximum license fee reflect the statutory change
made by 1996 Acts of Assembly, Chapters 715 and 720 requiring every locality with a
population in excess of 50,000 to reduce its maximum fee to $50 or less before January 1, 2000.
As this change has been in effect for 7 years, the explanation of the change has been deleted as
being longer necessary.

The change to Subsection G regarding the optional determination of population reflect the
statutory change made by 2005 Acts of Assembly, Chapter 103. The change paraphrases the
legislative change.

Subsection H was formerly located in Footnote 8 of the 2000 BPOL Guidelines.

Subsection | has been added to reflect the statutory change maole 2006 Acts of
Assembly, Chapter 763. The provision is essentially a quote from thegislation.
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23VAC10-500-110. Multiple businesses.

A. Multiple businesses conducted by a person at a single locatioregueged to obtain a
separate license for each business. If an entity has rauttyginesses at one location with
each separate business licensed, it would then count each sejparaed business for
purposes of the threshold in order to trigger the BPOL tax under 8%86Lof the Code of
Virginia. For purposes of the license fee imposed under § 58.1-3703 of the CodaréVirg
it is within the locality’s discretion whether or not to assesdtiple fees for the issuance of
multiple licenses where one entity exercises several btbmrivileges at one location;
however, every license issued carries with it a separate rate threstaitplEs:

1. XYZ Co. operates a business at one location in City A at which alites are repaired
and auto parts are sold. City A requires XYZ to obtain a retaihess license and also a
repair services license, charging a $100 fee for each license. XYZ Co. hasdsimlds
for purposes of establishing gross receipts for the applicabflitye BPOL tax, one for
the repair business and one for the retail business.

2. Same facts as—abova Example 1 except that XYZ Co. operates several business
locations in City A at which automobiles are repaired and auts peg sold. XYZ will
be required to obtain two licenses for each location in City A eaxch licensable
business will have a separate threshold for purposes of establigbssgreceipts for the
applicability of the BPOL tax.

3. Same facts as in Example-1-aboercept that the locality chooses to charge the business
only one fee for the issuance of two licenses. -As-alpo¥xample 1 XYZ Co. would
have two thresholds for purposes of establishing gross receipke fapplicability of the
BPOL tax, one for the repair business and one for the retail business.

B. Each such business must be clearly identifiable as a sepawainess and not merely
activities ancillary to the primary business. An activitydrich no separate charge is made
is presumed to be ancillary to the activity for which a chargeade, but separately stating
charges for different activities does not create a presumptidreditéd such activity is a
separate business. Gross receipts attributable to anyaanaititivities are taxable as part of
the primary licensable business. Gross receipts which are nilargnto a licensable
business must rise to the level of a separate business txdideta The following are
examples of activities which may be ancillary or de minimis:

1. A merchant (retail or wholesale) offers an extended warraith the merchandise it
sells. The warranty covers parts and labor, and may includecespént of defective
merchandise. Although a separate charge is made for thentyarat the time of sale it
is impossible to determine how much of the charge will be useahy) for labor, parts,
or replacement merchandise. The charge for an extended wasrantliary to the sale
of the merchandise.
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A retail merchant offers to deliver the merchandise isdell a fee. The merchant has its
own delivery trucks, but also contracts with third parties to makeesf the deliveries.
The fee charged to the customer varies with distance, but doesgpeaddmn whether the
merchandise is delivered by the merchant or a third partyauBeche delivery service is
only offered with respect to merchandise sold by the merchangelhesry charge is
ancillary to the merchandising business.

A repair service must occasionally replace small, inexpensives. palt does not
separately charge for the parts. The provision of parts is ancillary tqtie service.

A firm offers repair service at numerous offices in sevdedes. At its headquarters the
firm employs lawyers and certified public accountants to agsistnanaging its
operations. The firm also employs a real estate professemgiheer and architect to
find and develop locations for new offices. None of these emplmféstheir services
to anyone other than the firm, and the firm does not separatelgechayone for the
activities of its professional employees. The activitiehesé employees are ancillary to
the firm's repair business and do not generate gross receipts.

A retail merchant offers installment contracts in conjunctionhwte sale of its
merchandise. Each contract provides for the payment of interestofladtion costs,
including attorneys fees of 20% of any delinquent amount collected by legal action.

a. Interest received pursuant to the installment sales contract isaantillthe retail sale
of the merchandise.

b. If the merchant employs a salaried staff attorney to cotlethquencies under the
installment sales contract, any amounts collected would beaagddl the retail sale
of merchandise. (But se&+ 23 VAC 10-500-90for the impact of the cash or
accrual method of accounting.)

C. Localities may permit, but may not require, a taxpayer to elect any of teifad:

1.

3.

Multiple businesses conducted at a single location may be texdst a single license if
all are taxable at the same rate; or

Multiple businesses conducted at a single location may be taxled highest rate if the
businesses are subject to tax at different rates; or

A single business may be issued separate licenses forrmarprbusiness and one or
more ancillary activities which would be taxed at a differate if the ancillary activities
constitute a separate business.

D. The following are examples of multiple businesses that may beredqtai obtain multiple
licenses:
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1. When a merchant conducts both a wholesale and a retail businesserttieant is
subject to the retail license tax on the retail portion of thenbasiand subject to the
wholesale license tax on the wholesale portion of the business. veiQwiee locality
may permit but not require the merchant to pay the licensastaxretailer on both the
retail and wholesale portions of the business.

2. Any person engaged in repair service who sells parts asopdne repair service is
engaged in a licensable service business. If the person s&lshpaddition to the repair
service, he is engaged in retail or wholesale sales as to the salesepiih@arts.

3. Any boardinghouse or lodging house which also furnishes or sellsoiootrchandise
for compensation may be engaged in retail sales as to the sale of the food or msrchandi

4. An optometrist who also fills prescriptions for or fits correctieases and eyeglass
frames in a regular course of dealing is engaged in two lioEndaisinesses. The
optometrist is rendering a professional service when examinirgganek is conducting
business as a retail merchant when filling prescriptions amuyfitbrrective lenses and
eyeglass frames.

5. Any practitioner of a profession who sells goods, wares or megcde in connection
with the practice of the profession may be engaged in makiaiy sates depending on
the nature of the products sold and the service performed.

6. A medical doctor who engages in the sale of drugs or other merchandise as well
as the practice of medicine is a merchant as to those sales. However, a medical
doctor is not a merchant as to the drugs used in giving an immunization to a
patient.

7. A chiropodist who sells shoes in connection with his practice isadl neerchant as to
such sales.

8. An attorney practices law in Town A, Virginia, and has receimsfclients for trying
cases, providing advice, lobbying, periodically teaching law atnTAw.aw School, the
sale of stock received as a fee for incorporating a businesgsinteom the bank on his
business accounts, and from gambling during a client- sponsored trigeipefrom
clients for trial work, legal advice, lobbying, the value of ktoeceived as a fee in the
year received are all taxable as gross receipts. Tealdvinghe sale of stock as a fee,
interest earned from the business accounts at the bank and gawmiplimggs are not
taxable because the lawyer is not regularly engaged in tbtg#ies as a business and
these activities are not ancillary to the practice of ladowever, if some of the non-
taxable activities were conducted on a regular basis as defirtbd statute, they might
constitute the conduct of business and be subject to separate licensure.
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Source:

2000 BPOL Guidelines, § 2.9.
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23VAC10-500-120. Multiple locations.

The classification of a business generally depends on the nature of the geexdsces offered

to the customers of the business for consideration. In the case of a business whicls conduct
different activities at multiple locations, proper classification of thenessi may require
consideration of its activities at locations in addition to the licensed locatignheeverall

nature of the business. For example:

A. A complex product is manufactured in stages at different locatitins undisputed that the
overall process is manufacturing. However, final assembly processing occur at a
separate location and, viewed in isolation, the activities atldle&tion may not cause
sufficient transformation to be considered manufacturing. Tragitocwill be considered a
"place of manufacture"” for purposes of classifying the gressipts or purchases as arising
from sales at wholesale at the place of manufacture.

B. A contractor maintains a staff of architects and engineersb@gl on "design-build"
contracts. The bids are for a lump sum and do not segregate desig from building
costs. The entire gross receipts are subject to licensastaxcontractor in the locality in
which the building is constructed. The design activities are angilio the contracting
activities and the contractor will not be required to obtain a professlicense for the
architects and engineers.

Source:

2000 BPOL Guidelines, § 2.10.
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23VAC10-500-130. Employees and Independent Contractors.

A. Employees are generally not engaged in a licensable businesstsefrom that of their
employer. Therefore, a license obtained by the employer gbneoaders the activities of
any employees.

B. An independent contractor is engaged in a business separate from that of the
person who contracts for the independent contractor's services. Therefore, if one
licensable business subcontracts some of its business to an independent contractor,
the primary business may not deduct from its taxable gross receipts any payments
to an independent contractor even though the independent contractor or
subcontractor is also taxable on its gross receipts.

C. The determination as to whether a person is an employee or an inddepeoikeactor is
based on common law principles and is affected by factors sucbn&®sl, who furnishes
materials, and other factors.

D. Localities are entitled to rely upon the classification of as@eras an employee or
independent contractor for federal payroll tax purposes unless fhey&axdemonstrates that
the classification for federal payroll tax purposes is erroneous or indgplica

Source:

Subsection A of 2000 BPOL Guidelines, § 2.11.

Subsections B through D of 2000 BPOL Guidelines, § 2.12.
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23 VAC 10-500-140. NAICS Codes.

The federal government publishes a manual of North American IndustryfiCkigsn System
(NAICS) codes. A locality may use the NAICS codes in the course of giags# business for

BPOL tax purposes; however, the NAICS code of a business does not control, or even create a
presumption, as to the correct classification for BPOL purposes for theifajlogasons:

A. The NAICS codes group manufacturers and processors together, pvbdessors are
generally excluded when using the term manufacturer for BPOL tax parpose

B. Only one NAICS code is assigned to an enterprise or estabhishwigle a separate BPOL
license may be required for each identifiable business.

C. A classification, exemption, or deduction under state law or locahamde may require
consideration of factors not relevant to NAICS code selection.
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Source:

2000 BPOL Guidelines, § 2.13.
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23VAC10-500-150. Situs of gross receipts.

A. Except as otherwise provided by law, situs refers to theitp@alwhich a person subject to
local license taxation for any business, profession, trade, occupateatiing has a definite
place of business. If the person has a definite place of buginasg other locality, then the
other locality may impose a license tax on him, provided such athality is otherwise
authorized to impose a local license tax upon his business.

B. If a local license tax imposed by any locality is measurg volume, the volume on which
the tax may be computed will be the volume attributable to ahiteeplaces of business of
the business, profession, trade, occupation or calling in such loc8kty.23 VAC 10-500-
10 for the definition of the term “volume.All volume attributable to any definite places of
business of the business, profession, trade, occupation or calling ath@nyocality will be
deductible from the base in computing any local license tax meshbyrvolume imposed on
the taxpayer by the locality in which the first-mentionedrdtfiplace is located—Fhe-above
This may not be construed as prohibiting any locality from requirisgparate license for
each definite place of business located in such locality—Cedergihld-S8 Section 58.1-
3708 _of the Code of Virginia

C. When a BPOL tax is measured by gross receipts, the grosgtseoeluded in the taxable
measure are only those gross receipts attributed to the exefce privilege subject to
licensure at a definite place of business within Virginia. \&haetivities are conducted
outside of a definite place of business, such as during a visittigtamer location, gross
receipts are attributed to the definite place of business frbimhwsuch activities are
initiated, directed, or controlled. The situs of gross receiptslifarent classifications of
business are attributed to one or more definite places of businesffices as—follows:
detailed in 23 VAC 10-500-160 through 200.

Source:
2000 BPOL Guidelines, § 3.1.

Subsection B was formerly located in Footnote 10 of the 2000 BPOL Guidelines. The definition
of the term “volume” formerly located in Footnote 10 is now located in 23 VAC 10-500-10.
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23VAC10-500-160. Situs of gross receipts for a contractor.

A. Generally, undeg 58.1-3703.1 A 3 a (1) of the Code of Virgintae gross receipts of a
contractor are attributed to the definite place of businessewtseservices are performed. If
a contractor performs services in a locality in which it doeswmantain a definite place of
business, then gross receipts from such services are attributib@ tefinite place of
business where its services are initiated, controlled or ditecteless the contractor is
subject to § 58.1-3715 of the Code of VirginiBrior to July 1, 1999, the provisions-ef-Code
of-Virginta 8 58.1-3715 of the Code of Virgindid not apply to contractors with no definite
place of business in Virginia.

B. A contractor is subject tg $8.1-3715 of the Code of Virginiavhen it derives gross receipts
in excess of $25,000 in one year from a Virginia locality in whictioes not maintain a
definite place of business. This locality may require the cooiréatpay a license fee or tax.
If the contractor maintains a definite place of business inrgin¥a locality, the contractor
may deduct the amount of business done in the locality in which & dot maintain a
definite place of business from the gross revenue reported todhléy where its definite
place of business is located. If gross receipts derived ftamlocality in which the
contractor does not maintain a definite place of business do nade$28,000, then those
receipts are attributable to the locality in which the contractefinite place of business is
located.

C. For example:

1. A painter is located and properly licensed in B County in Virginihe painter is
contracted to paint a large warehouse located in Town A in Végifdihe painter will
receive gross receipts in excess of $25,000 for this job. Thtep# subject to a license
tax in Town A pursuant t@ 58.1-3715 of the Code of VirginiaThe gross receipts
taxable in Town A are deductible from the gross receipts-whatthe painter reports to
County B.

2. A plumber residing in City A performs plumbing work in City A, CouBtand Town C.
The gross receipts attributable to County B and Town C are eashtHan $25,000 a
year. The plumber keeps all tools and parts in his truck buitamas his records and
business phone line in his house. The situs of gross receipts wouity Fellécause the
location of his phone line and records means that he controls his busorasthis
locality.

3. DEF, Inc., a company engaged in the business of contracting, hamdipagiroffice in
City A (population 115,000), and provides contracting services in CigsAvell as
County B (population 235,000) and Town C (population 15,000). DEF’s gross receipts
in City A in a year equal $125,000 and its gross receipts in Countu8 &15,000 in
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that same year. DEF's gross receipts from Town C equal $35,00Q satha year, also.
All of these localities -hereinrequire a license of, and also assess a BPOL tax on,
contractors. DEF pays a license fee of $100 per year in City A and alsa liegsse fee

of $30 per year in Town C. Here, DEF would report gross recei@s7&,000 to City A.
However, since Town C could assess a BPOL tax on the $35,000 in gregss DEF
generated in its locale, and if in fact it did levy such aupan DEF, then DEF would
receive a deduction from the gross receipts it reports toACityr its BPOL tax in the
amount of the business done in Town C. However, DEF would not recdr@uation

in the calculation of its City A BPOL tax for any licengefpaid to Town C. For the
reasons stated-aboue subsection Asince DEF’s gross receipts from County B do not
exceed $25,000, those receipts are attributable to City A, wherespERCipal office is
located. Accordingly, DEF’s gross receipts would be attributefdlsvs: $140,000 to
City A and $35,000 to Town C.

Source:
2000 BPOL Guidelines, § 3.2.

The last sentence of subsection A was formerly Footnote 11 of the 2000 BPOL Guidelines.
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23VAC10-500-170. Situs of gross receipts for a retailer (or wholesaler sutjéo
license taxation based on gross receipts).

The gross receipts of a retailer are attributed to the definite place ofssigihere sales
solicitation activities occur. If sales solicitation activities arepsstormed in any one locality,
then they are attributed to the definite place of business from which thedaliést®n

activities are initiated, directed or controlled. Unless a wholesaler iscstibja license tax
measured by purchases (S&d 23 VAC 10-500-18)) its gross receipts are also attributed to the
definite place of business where sales solicitation activities occur, alesf solicitation

activities are not performed in any one locality, then they are attributeddefthie place of
business from which the sales solicitation activities are initiated teld@c controlled. For
example:

A. A national retailer who sells clothing through a catalog hasles office in-ACounty A
where its sales staff receives telephone purchase orderdaysithe orders to its warehouse
which is located in Pennsylvania. Retailer’s sales office definite place of business since
sales solicitations are directed there. Gross receipts are soure€btmty A

B. A national retailer's corporate headquarters are located @ity8B, Virginia. The retailer
has stores throughout Virginia and the entire southeast. Eachmgtmtains its own sales
staff; however all accounting and operations management are peatf@nibe corporate
headquarters. Sales solicitation occurs at each store; tlegrétfe gross receipts from each
store are sited to the localities in Virginia where each store is located.

C. A wholesaler, whose BPOL tax is based upon gross receipts,wa®lause in County A.
Solicitations for the sale of goods stored at the warehouse ae froan City B. The situs
of these gross receipts is City B.

D. A retailer sells goods over the Internet to customers who plege darders from home
computers. The store, server, web page and customers are allererdiffocalities in
Virginia. The gross receipts of a retailer are attribtetthe definite place of business where
the sales solicitation activities occur. If sales soliataactivities are not performed in any
one locality, then gross receipts are attributed to the definite placeinédsifrom which the
sales solicitations are initiated, directed or controlled. [hbhernet page is not a definite
place of business. Orders are filled at the retailerss@md thus, under these facts, the
sales solicitations are controlled at the store.

E. Corp. A maintains a “back-shop” processing office in County B, iMiagwhere document
specialists process requests for purchase proposals submittéd toffite from sales
representatives located throughout Virginia, including some in CountyrB out-of-state
office of Corp. A determines whether to submit a bid on the proposalldsaall aspects of
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the contract negotiation process, and has all authority to bind Corpy Accepting
proposals. The “back-shop” processing office in County B, Virginia has no éytiodoind
Corp. A and cannot accept any proposals. Gross receipts oflerretaa wholesaler which
is taxed based upon gross receipts, are attributed to the deficgeoplausiness where sales
solicitation occurs. If sales solicitation activities are petformed in any one locality, then
they are attributed to the definite place of business from whickatles solicitation activities
are initiated, directed or controlled. Sales solicitationesl&d selling a particular product to
a particular person. Generally, it does not include activities @i subsequent to such
activities. Whether sales solicitation takes place at one mglaegnore is often a facts and
circumstances test. In situations where multiple locationsnacdved, one such factor is
which location had the authority to bind the seller in the transactiorthis example, the
sales solicitation activity is under the full and sole contraCoip. A’s out-of-state location;
therefore, under these facts, gross receipts would not be attributed to CountyiidaVirg

Source:

2000 BPOL Guidelines, § 3.3.
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23VAC10-500-180. Situs of purchases for wholesaler subject to tax based on
purchases.

A. The gross receipts of a wholesaler or distribution house subjdt tax based on purchases
are attributed to the definite place of business from where the goegdysically delivered
to customers or at the shipping point to customers. Examples

1. A wholesaler has its sales office-inT®wn B and maintains a warehouse-0unty C
from which it ships goods by truck to customers in Virginia. Wladégsis subject to
license tax measured by purchases. Wholesaler's warehouseleéinde place of
business subject to taxation-ndounty C

2. A wholesaler has facilities in North Carolina and has a didion center inkATown A,
Virginia, which assesses a BPOL tax on wholesalers based updrapes. Merchandise
shipped from the wholesaler in Town A is subject to the licensenteasured by
purchases and the situs of the wholesaler’s purchases, of goodsidhgppdown A is
Town A because it is the shipping point from the distribution center.

3. A wholesaler, whose BPOL tax is measured based upon purchasesyaashause in
County A from where it delivers goods to customers. The situs of its purchasesiiy C
A.

4. Company A manufactures equipment for industrial, governmental and coraimse at
its plant outside Virginia. It has an office in City B, Vim@ where sales solicitations
take place. Company A’'s sales office is taxable as a wdleleserchant based on
purchases. The purchases of a wholesaler subject to the tax basasrare attributed to
the definite place of business where the goods are physicaNgmdelito customers or at
the shipping point to customers. Company A has no taxable purchasiyg B <ihce
the goods are not delivered or shipped from the sales office in that locality.

5. Company A sells petroleum products at retail in its own retaites. It also sells
petroleum products at wholesale to retail dealers at City Xirginia. Company A
exchanges a shipload of petroleum products for a shipload of oil with @grndpaThe
exchange occurs outside of Virginia. The exchange is not taxabéesale is not a retail
sale nor attributable to the exercise of the privilege of sellingetail at Company A’s
retail stores. There is no purchase at any place of busingggjiima that is subject to a
wholesale merchant’s tax in Virginia because delivery occurred outsigmidir

B. "Purchases" means all goods, wares and merchandise receivel@ far each definite place
of business of a wholesale merchant. The term shall also intlad=st of manufacture of
all goods, wares and merchandise manufactured by any wholesalbanteand sold or
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offered for sale. A wholesale merchant may elect to repodrtiss receipts from the sale of
manufactured goods, wares and merchandise if it cannot determioesthef manufacture
or chooses not to disclose the cost of manufacture.

C. Some localities are grandfathered to assess a BPOL tax upmesalers based upon gross
receipts. Any wholesaler who is subject to a BPOL tax in &wanore localities with
different bases or measures may apply to the Tax Commis$mnire proper measure of
purchases and gross receipts subject to tax in each locality.

Source:

2000 BPOL Guidelines, 8§ 3.4. The paragraphs have been reordered to improve readability.

The first sentence of subsection C was formerly located in Footnote 12 of the 2000 BPOL
Guidelines.
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23VAC10-500-190. Situs of a business renting tangible personal property.

The gross receipts of a business renting tangible personal property are attributed to the
definite place of business where the property is rented, or if there is no definite rental
place, then to the locality where the rental of the property is managed. For example:

A car rental agency located in County B, stores its cars in a lot in Town C. Tleatzdr r
contract is signed in the main office in County B and then an employee drivesttiraeusut

to the lot to pick up the car. The situs of gross receipts is County B since thabisattig |
where the rental took place. A business located in City A rents home electrordess &e
placed by phone to the main warehouse in City A where the goods are then transpioteki by
to customers’ homes in various localities. The rental contract is filled outusst@mer at her
home and given to the driver at which time the goods are released. Situs of gripss IeCity
A. Although the place of rental is in a number of localities, the rental is manageg #. Ci

Source:

2000 BPOL Guidelines, § 3.5.
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23VAC10-500-200. Situs of a business performing services.

The gross receipts from the performance of services are attributed to thie ghédice of
business where the services are performed, or if not performed at anyedqeéod, then they
are attributed to the definite place of business where the services ateddoecontrolled.

Examples:

A. A law firm has an office in City A where all managemeatidions are made. Attorneys
travel to all surrounding city and county court houses to perform $egaices. The proper
situs would be City A since management decisions are made from this location.

B. A real estate management company is headquartereCouBty B Properties managed by
the company are located in other Virginia localities as wasllother states. Each rental
property has an on-site office where rental, repair and managele&sions may be made.
Since each definite place of business is at the on-site wfita, gross receipts would be
sourced to the localities where the rental offices are ldcakaurther, if a locality in which
any on-site office is located does not assess a BPOLheugross receipts from such office
would not be attributed back to County B where the company’s headquarters are located.

C. Same facts as-abewn Example B except that there are no on-site management offices. All

rental, repair and management decisions are directed and contablléie company
headquarters. Gross receipts will be sourced @oBnty Bsince it is the definite place of
business where the rental activity is directed and controlled.

D. An individual works as a marketing consultant. This individual trawaistantly throughout
various cities and counties in the Commonwealth. She has no offickeéps a cellular
phone and her business records in her car. Her home is locatedadan@/ C Consulting
income will be sourced te- County C Although she runs her business out of her car, a
person’s residence is deemed to be a definite place of busities® is no definite place of
business maintained elsewhere. See 8 58.1-3700.1 2 (b) of the Code of Virginia
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E. Company XYZ has one truck which operates out of City A in southweginia. Company
XYZ picks up and delivers wares, loads and other goods for customerd taen locations
in and outside of Virginia. Company XYZ has a telephone, ddsk, dind operating log
books at its office in City A and controls, directs and conducts busingss this location.
It has no other locations outside of this office in City A. Conyp@¥iZ has one truck which
operates out of City A, with maintenance on the truck being perfoahedis location.
Company XYZ is a service provider. Gross receipts from bussersges are attributed to
the definite place of business where services are performefl,not performed at any
definite place of business, then to the definite place of businessafhach the services are
directed or controlled. —Cede—of VirginidSection58.1-3703.1 A 3(a)(4) of the Code of
Virginia. Here, services are performed across a broad geographic 1amge. services are
not performed at any definite place of business, gross reaeiptattributed to Company
XYZ's office in City A where the services are directed or controlled.

F. Acme Pest Co., a pest control and extermination business, Ipasicipal offices in City C,
Virginia. Most of Acme’s customers are located in City ®wever, Acme has some
customers in localities which surround City C. Acme provideseitgice by making on-site
visits and performing inspections and pest control spraying and aiadiat its customers’
residences or places of business. Acme has on-going contrdttsowie of its customers
under which it makes bi-annual visits to their residences orglafdeusiness. Other service
visits are made on an intermittent, as- ordered basis. Acme leaves noegapits regular
customers’ locations, with the exception of the placement of aasmr@l mouse trap.
Gross receipts from business services are attributed to tmetelgfiace of business where
services are performed, or if not performed at any definiteeptdidousiness, then to the
definite place of business from which the services are direatecontrolled. —Cede—of
Virginia 8§ 58.1-3703.1 A 3(a)(4) of the Code of Virginia definite place of business means
an office or location at which occurs a regular and continuous coudtsmalig. -Cede-of
Virginia 8 58.1-3700.1 of the Code of VirginiaService is performed by Acme at each
location on a regular but non-continuous basis. Acme does not mainfz@nmanent
presence at its customers’ locations. Thus, Acme does not havieite g@éce of business
at those locations, and its gross receipts from each place wbesee is rendered are
attributed to City C where Acme has its principal office.
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G. ABC CPA’s LLP, a CPA firm, has its principal offices in City C, VirginiAlthough most of
ABC'’s customers are located in City C, it has some custoimefscalities -whichthat
surround City C. ABC provides some of its service by makingtervsits and performing
inspections, audits, consulting, tax and business advice at its cusfaawas of business.
ABC also has engagements with some of its customers unddr iwheakes bi-annual visits
to their places of business. Other services are also perfotmd®ICas principal offices on
an on-going as well as antermittent, as ordered, basis. ABC has no equipment at its
regular customers’ locations. Gross receipts from businescerare attributed to the
definite place of business where services are performed, or ffenfmrmed at any definite
place of business, then to the definite place of business from wigcervices are directed
or controlled. Cede-of Virginig 58.1-3703.1 A 3(a)(4) of the Code of Virginia definite
place of business means an office or location at which occurs a regular andamitourse
of dealing. -Coede-of Virginig 58.1-3700.1 of the Code of VirginidaNVhere a professional
service provider performs services at other locations away d&rmmstablished or principal
office where its phone and mailing addresareslocated and does not maintain a continuous
presence for more than 30 consecutive days at these other loc#tieriscation of its
definite place of business remains its established or prinaffsed. In this example, service
is performed by ABC at each customer location on a regular butamdimgous basis. Thus,
ABC does not have a definite place of business at those custocagiohs, and its gross
receipts from each place where service is rendered are attribufgty C where ABC has its
principal office.

H. Corp. A is a financial services corporation headquartered in Towiirginia. Corp. A
maintains a loan servicing office in State C and a portfolio maawice office in State D.
Receipts attributable to loan servicing activities and portfolintenance are not taxable in
Town B.

Source:
2000 BPOL Guidelines, § 3.6.
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23VAC10-500-210. Apportionment; In General.

A. If the taxpayer has more than one definite place of business ianubit possible or practical
to determine at which definite place of business gross recehioisid be taxed, gross
receipts must be divided between the definite places of busingspagrbll. Some activity
must occur or be controlled from a definite place of business fos geosipts to be taxed by
the locality of the definite place of business. If an ergtitefinite place of business is in a
locality whieh that does not tax gross receipts, a different locality may notheset gross
receipts simply because the first locality does not have a license tax.

B. Examples:

1. A large electronics retailer has its main sales offic€ity A and maintains a satellite
office with its own management in the distant County B. Sa##tfsbm City A make
the initial sales contact in County B and process all salatedepaperwork. Sales staff
in County B make all personal and follow up sales contacts in County/hg. definite
place of business is in both City A and County B since each sdles & equally
responsible for sales solicitations. If it were not possible axctioal to determine which
definite place of business gross receipts should be attributedoss iggceipts must be
apportioned between the definite places of business on the basis of the payroll lesthe sa
staff at each respective place of business.

2. A group medical practice has offices in County A and City@ounty A does not tax
gross receipts. Patient visits and record keeping functions occ@oumty A, but
physicians see patients in the City B offices on a regulas.b@gy B may tax the gross
receipts generated from services performed at officesedcaithin its boundaries.
However, City B may not tax the practice’s gross receiptemged from County A
simply because the county does not have a license tax.

Source:
2000 BPOL Guidelines, § 4.1.
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23VAC10-500-220. Apportionment; Agreement to apportion among localities

A. Local assessors may enter into agreements with each othedimggdne manner in which
gross receipts shall be apportioned among definite places of &gisifiee sum of the gross
receipts apportioned by the agreement shall not exceed thertsslrgceipts attributable to
all definite places of business affected by the agreemein Wotification from a taxpayer
that a method attributing gross receipts is inconsistent with #tleash of one or more other
localities in which the taxpayer is licensed, and that the diffeg has, or is likely to, result
in taxes on more than 100 percent of its gross receipts frotocallions in which the
taxpayer is licensed, the assessor shall make a good faithtefi@ach an apportionment
agreement with the other localities involved. If an agreement cérencdached, either the
assessor or taxpayer may seek an advisory opinion from the Departmenttadrilpuesuant
to 8§ 58.1-3701 of the Code of VirginiaNotice of the request must be given to the other

party.

B. Notwithstanding the provisions of 858.1-3993 of the Code of Virgimleen a taxpayer has
demonstrated to a court that two or more political subdivisions of Afardiave assessed
taxes on gross receipts that may create a double assessthéntlive meaning of 8§ 58.1-
3986 of the Code of Virginjathe court may enter such orders pending resolution of the
litigation as may be necessary to ensure that the taxpmayet required to pay multiple
assessments even though it is not then known which assessment ¢t aodrevhich is
erroneous.

Source:

2000 BPOL Guidelines, § 4.2.
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23VAC10-500-230. Contractors; Maximum rate.

The maximum rate for local license taxes imposed upon a person engaged in ograratti
persons constructing for their own account for sale is sixteen cents per one hurdreafiol
gross receipts. In lieu of the tax, a license fee may be charged by thiy.Iddeiamount of the
fee depends upon the locality’s population. . 3823 VAC 10-500-100

Source:

First paragraph of 2000 BPOL Guidelines, § 5.1.1.
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23VAC10-500-240. Contractors; Classification.

A. A person shall be classified as a contractor if he acceptsactsito perform, or regularly
performs, or engages others to perform, any of the workideddn-paagraphsubsectiorB
of § 58.1-3714 of the Code of Virgin@n buildings, structures or real estate owned by him
when the buildings, structures or real estate are sold upon commesaoh work; or, if he
regularly performs, or engages others to perform, any of thk described inparagraph
subsectiorB of § 58.1-3714 of the Code of Virginan buildings, structures or real estate
owned by others.

B. Contractors include persons who subdivide and improve real estate, andtbpetuwiilders
who build houses or other buildings with the intention to offer the subdividedolot
completed buildings for sale. A person who would otherwise be fidalsais a contractor
shall not lose such classification because real estate potanty leased until it can be sold,
or leased with an option to purchase instead of sold, unless tivggleasvity constitutes a
separate licensable business. Any gross receipts from susés lshall be considered
ancillary to the business of contracting.

C. The mere subdivision of land into lots, without more, is not contracti@yvever, a person
who installs water or sewer systems, roads, or engages inthely activity described in
subsection B of § 58.1-3714 of the Code of Virgimmahis own land with the intent to offer
the land for sale is a contractor regardless of whether the land is subdivided.

D. A person shall not be deemed to be engaged in the business of consaleiyndpecause he
acts as his own prime contractor to build or improve a building which he intends ty @scup
his residence, office or other place of business, or actuallg@mped within a reasonable
time prior to the sale of the premises.

Source:

Subsections A through D of 2000 BPOL Guidelines, § 5.1.1.
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23VAC10-500-250. Contractors; List of occupations.

Contracting generally includes, but is not limited to, persons engaged in the following
occupations, businesses or trades:

Air-conditioning

Brick contracting and other masonry
Building

Cementing

Dredging

Electrical contracting

Elevator installation

Erecting signs which are assessed as realty
. Floor scraping or finishing

10. Foundations

11.House moving

12.Paint and paper decorating

13. Plastering

14.Plumbing, heating, steam fitting

15. Refrigeration

16.Road, street, bridge, tunnel, sidewalk or curb and gutter construction
17.Roofing and tinning

18. Sewer drilling and well digging

19. Sign painting

20. Structural metal work

21.Tile, glass, flooring and floor covering installation
22.Wrecking, moving or excavating

CoNoOrWNE

Source:
2000 BPOL Guidelines, § 5.1.2.
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23VAC10-500-260. Installation by merchant.

A. An installation by a merchant is not considered contracting whedelhers and installs an
appliance or other merchandise he sells when the installationexstisig openings and
connections. If, however, the installation requires making openingswalla running
ductwork, wires or plumbing, or any other work described-in—paragsapblectiorD of 8§
58.1-3714, then the installation work may be deemed contracting. Thus ffi@&y turn upon
the difficulty involved in making way for the goods to be install@dher factors which may
be considered in making the determination of whether or not a amishnstallation of
goods constitutes contracting are as follows: (I) whether thallatsin is merely ancillary to
the retail sales of a merchant, as opposed to constituting a siabgtartton of what is sold
in the transaction; (ii)) does the merchant hold himself out as tabperform contractor’s
activities; and (iii) does the merchant install his own merchandise only, ®hdaaso install
the goods of others. Ultimately, however, the determination of whethest a merchant’s
installation of goods constitutes contracting for purposes of thd.B&Owill depend upon
the facts and circumstances in each case.

B. A merchant engaged in the business of selling and erectimgecting, tombstones is not a
contractor solely because he places or erects the tombstone aresitgt but is engaged in
either retail or wholesale sales.

C. While a person engaged in the business of wrecking or demolishibgilding is a
contractor, the subsequent sale of the materials after they e separated, cleaned,
graded, etc., may be classified as either retail or walelesales. However, bulk sales of
such material from the demolition site may be classifiechrasllary to the demolition
contract.

D. A person who merely sells a prefabricated building or strucsuneti a contractor, but if the
person or a subcontractor for that person erects the building oust;uitten the seller is a
contractor.

E. If a merchant sells floor coverings (whether the coveringdvpet, linoleum, tile or other
covering) and installs the floor covering as part of or incidenttid sale, the transaction is
not contracting but a retail or wholesale sale. The fact thaptinehaser is a general
contractor or other institutional, commercial or industrial entibypled with the quantity
sold and other terms, may affect the classification of theasatewholesale rather than retail
sale. A person other than a merchant who enters into a cottrimstall floor coverings
would be classified as a contractor, whether the contract isgtallation only or sale and
installation.
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F. The mere hauling of sand, gravel and dirt excavated by anathnt icontracting but is a
business service.

G. Soliciting business for a contractor is not contracting but is a business service

Source:
2000 BPOL Guidelines, § 5.1.3.
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23VAC10-500-270. Retall sales; Maximum rate.
The maximum rate for local license taxes imposed on a person engaged ialead sventy
cents per one hundred dollars of gross receipts. In lieu of a tax, a license fiee chayged by

the locality. The amount of the fee depends upon the locality’s populatior2-8&28VAC 10-
500-100

Source:

2000 BPOL Guidelines, § 5.2.1.
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23 VAC 10-500-280. Retail sales; Retail and wholesale distinguished.

The sales price alone is not determinative of whether the sale isilatiretholesale. The fact
that a person sells goods, wares or merchandise at wholesale prices,catatdess than cost
does not prevent the person from being classified as a retail merchant lethiakavithin the
definition of a retail sale. Se&3 23 VAC 10-500-350

Source:

2000 BPOL Guidelines, § 5.2.2.
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23VAC10-500-290. Retail sales; Banks.

A. Banks are generally exempt from local license tax, but § 58.1-120# &ode of Virginia
specifically authorizes localities to subject banks to locanke tax on the sale of blank
checks, repossessed automobiles, and any other tangible personal/@oldebty banks in
connection with promotions or otherwise. In connection with the sale of blank checks:

1. A bank is not engaged in retail sales if the customer placesdan for the checks
directly with the printer and authorizes the bank to collect foptheer by charging his
account, and the bank is not obligated to pay for the checks except insofar assitheno
customer's authorization.

2. A bank is engaged in retail sales if the customer placesrties with the bank, and the
bank contracts with the printer and is liable to the printer, wheatherot the bank
actually collects from the customer.

B. Cede—of\Virginia—8 Section 58.1-1202 of the Code of Virgintoes not authorize the
imposition of a BPOL tax on banks. It merely indicates that bargkea@ exempt as to the
sale of tangible personal property. A BPOL tax can be imposeslicn sales by a bank
when authorized by § 58.1-3703 of the Code of Virgidaother words, such sales must be
a separate business. If they are ancillary to the banking bysamekslassified as financial
services, they would be exempt from the BPOL tax.

Source:
2000 BPOL Guidelines, § 5.2.3.

Subsection B was formerly located in Footnote 13 of the 2000 BPOL Guidelines.
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23VAC10-500-300. Retall Sales; Solicitation.

A person is not subject to a local license tax if his business in this statéas lsolely to the
solicitation of orders by catalogs mailed from outside this state to no&f-buyers in this state
and who fills orders from outside this state. However, if the catalogs arbutistiby a
Virginia resident by mail or in person or if the person engaged in the mail-ordeessibias a
definite place of business in this state at which mail orders are receiviedpittie mail order
business may be treated the same as any other retail or wholesale buosipegstes of local
license taxes.

Source:

2000 BPOL Guidelines, § 5.2.4.
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23VAC10-500-310. Retail sales through a commission merchant.

Any person who sells goods at retail through a commission merchant, as define@i58.1-
3733 _of the Code of Virginjanay be held liable for a local license tax as to such sales even
though the commission merchant may also be taxable with respect to a commissicm on s
sales.

Source:

2000 BPOL Guidelines, § 5.2.5.
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23VAC10-500-320. Non-mercantile businesses.

A job printer is a manufacturer and is engaged in either retail or whossdateas to the sales of
the items printed. The term “job printer” does not lend itself to rigid definition.

Source:

2000 BPOL Guidelines, § 5.2.6.
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23VAC10-500-330. Motor vehicle dealers.

Any locality imposing a license tax on motor vehicle dealers may, by ordinaoggre any
dealer who separately states the amount of local license tax applicalskécad collects it
from the customer to treat such taxes collected as held in trust for theylaodlitequire that all
such sums collected be paid over to the locality quarterly during the licearseGmoss receipts
on which the tax has been separately stated, collected and paid over shall bel ésamideher
taxable gross receipts when the annual license is obtained. During thectirperyod
following over-assessments on the part of the motor vehicle dealers, the hvdatigyund the
amounts due to the purchasers who produce verification that the over-payments aeere ma

Source:

2000 BPOL Guidelines, § 5.2.7.
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23 VAC 10-500-340. Wholesale sales; Maximum rate.

In general, the maximum rate for local license taxes imposed on a person engabeldsale
selling is five cents per one hundred dollars of purchases of goods for salel oinditax, a

license fee also be charged by the locality. The amount of the fee depends uponityie local
population. See8233 VAC 10-500-100 Some localities are grand fathered to assess a BPOL
tax on wholesalers based upon gross receipts.

Source:

2000 BPOL Guidelines, § 5.3.1.
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23VAC10-500-350. The licensable privilege of wholesale selling.

A.

Whether or not a sale of tangible personal property is propedgifted as wholesale selling
depends on the facts and circumstances of the particular transaatier consideration.
Wholesale trade is generally recognized as the selliagcht prices and in such quantities to
others who will then resell such goods either to ultimate consuarefgrther down the
normal distribution chain. Wholesale trade may also include saladustrial, commercial,
or governmental users where goods sold will be used by the buyés praductive
processes.

Although no single factor such as price, purpose, or place of salealmays distinguish
between wholesale and other types of sales, the following inquiries mayphd:hel

1. Is the sale to an individual consumer for the consumer’s own personal use? This
type of transaction is never considered a wholesale sale for BPOL purposes
regardless of whether the taxpayer sells the item at a purported “wholesale price”
or sells the item from a business facility that appears to be a wholesale
establishment.

2. Is the sale to another merchant for resale? Transactions in which the taxpayer is
selling new “in the box” items to a merchant for retail or distribution to other
retailers or wholesalers are wholesale sales for BPOL purposes. Sales of used
goods for resale may be wholesale depending upon the facts and circumstances
of the transaction.

. Taxpayers engaged in the business of selling goods to a government, institutional,

business, or industrial entity for consumption, use or incorporation in an assembly,
manufacturing or processing operation are typically subject to the BPOL tax on
wholesalers. “Wholesale price” can be an important factor in classifying this type of
sales activity, especially when the transaction in question involves goods which are
simultaneously offered to individual consumers at a higher price. Examples of these
wholesale activities include:

1. bulk quantity sales of goods for maintenance of facilities or equipment;
2. sales of materials or components for incorporation into a product; or

3. the supplying of machinery, fixtures or furnishings.

. Factors that help distinguish between wholesale and retail selling:
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1. Retail:
a. Personal use by individual consumers, or
b. Retail price offered to consumers

2. Wholesale:
a. Sale for resale,
b. Volume,
c. Sale to government, institutional, or industrial entity for input into productive process,

or
d. Sales by the original manufacturer.

Source:

2000 BPOL Guidelines, § 5.3.2.
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23VAC10-500-360. Wholesale activities ancillary to manufacturing.

A. In bringing their goods to market most manufacturers engagewholesale function. So
long as this function is ancillary to the manufacturing function, ti.doés not rise to the
level of becoming a separate business activity, the manufagtuneot licensable as a
wholesaler or subject to the wholesaler BPOL tax. The followihglesale functions are
ancillary to a manufacture’s privilege of manufacturing andngetioods at wholesale at the
place of manufacture and not subject to BPOL tax:

1. All facilities of manufacturer at same location. In thisecake wholesale function and

3.

the related sales personnel are located at the place of anamef The wholesale
function is ancillary to the principal business of manufacturingtlansl not licensable or
taxable as a wholesale operation for BPOL purposes.

Manufactured goods distributed from place of manufacture - sale8durperformed in
several separate jurisdictions. Even though in this case saiesydas taking place in
other jurisdictions, the activity does not rise to the level adfpmsate wholesale business
because the goods to be sold remain at the place of manufactursaleal activity is
directed towards delivery of the goods from the place of manuéattiuhe customer and
thus within the statutory exemption for manufacturing.

All facilities of manufacturer at same location except catgul goods warehoused in
separate jurisdiction. The result in this example is the s@ni@ the previous two.
Assuming the warehouse is a storage facility which conducts nolatbimess functions,
its existence in another jurisdiction does not provide this othedijcitisn with grounds
to levy a license tax on the facility. Mere storage of coteglegoods is ancillary to
manufacturing regardless of where the storage takes place.

B. Examples of Wholesale Activities:

1.

Company C manufactures parts for automobiles outside Virginia.e $6its production
is sold directly to governmental, institutional, business, and indlstmiities, and some
of its production is sold through a store in City D, Virginia. Custsnué that store
include individuals purchasing at established retail prices, businpssgsasing at the
same prices, and other businesses purchasing on a fleet basitisabunt. Sales by
Company C directly to government, institutional, business, and industrigiles from
the factory are wholesale sales provided that the purpose of tieeneusn buying such
goods is to resell them in one form or another or to use therhuiness needs as
supplies or equipment. Sales made at Company C’s store in @ity @holesale to the
extent made to businesses on a fleet basis at discount. eksvsadle to other businesses
not on a fleet and discounted basis are retail sales.
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2. Corp. A, from its facility in City C, manufactures widgets whiare installed in
commercial, industrial, and governmental customer locations. Compomemstafor
sale separately, nor can customers purchase unmade widgetse i$ no tax. The
company is a manufacturer selling at wholesale at the place of manefactur

Source:

2000 BPOL Guidelines, § 5.3.3.
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23 VAC 10-500-370. Financial, real estate and professional services; Maxim
rate.

The maximum rate for local license taxes imposed on a person engaged in alfireal@atate
or professional service is fifty-eight cents per one hundred dollars of gregstsedn lieu of a
tax, a locality may charge a license fee. The amount of the fee depends uporlitis loca
population. See-2.83 VAC 10-500-100

Source:

2000 BPOL Guidelines, § 5.4.1.



Town Hall Agency Background Document Form: TH-04
Page 77 of 150

23VAC10-500-380. Financial Services; Definitions.

Any person rendering a service for compensation in the form of a credit agemtyestment
company, a broker or dealer in securities and commodities, or a security ooditynemchange
is providing a financial service, unless such service is specifically mav¥at under another
section ofthese-Guidelindise BPOL Requlations (23 VAC 10-500-10 et sedr9r purposes of
this classification, the term:

A. "Broker" means an agent of a buyer or a seller who buys or sells stocks, bonds,
commodities, or services, usually on a commission basis.

B. "Commodity" means staples such as wool, cotton, etc. which are traded on a
commodity exchange and on which there is trading in futures.

C. "Dealer" means any person engaged in the business of buying and selling securities
for his own account, but does not include a bank, or any person insofar as he buys
or sells securities for his own account, either individually or in some fiduciary
capacity, but not as part of a regular business.

D. "Security" shall have the same meaning as in the Securities Act ( 13.1-501 et seq.)
of the Code of Virginia, or in similar laws of the United States regulating the sale of
securities.

Source:

2000 BPOL Guidelines, § 5.4.2.1.
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23 VAC 10-500-390. Financial services; list of occupations.
A. Those engaged in rendering financial services include, but are not limited to)dienigl

Buying installment receivables
Chattel mortgage financing
Consumer financing

Credit card services

Factors

Financing accounts receivable
Industrial loan companies
Installment financing

. Inventory financing

10.Loan or mortgage brokers
11.Loan or mortgage companies
12.Safety deposit box companies
13.Security and commaodity brokers and services
14.Stockbroker

15.Working Capital Financing

CoNoOO~wWNE

B. Some localities may be grand fathered for purposes of the B&Olo tapply a rate higher
than that specified by state statute to stockbrokers.

Source:
2000 BPOL Guidelines, § 5.4.2.2.

Subsection B was formerly located in Footnote 14 to the 2000 BPOL Guidelines.
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23VAC10-500-400. Financial services; buying for another.

Any person other than a national bank or bank or trust company organized under the
laws of this state, or a duly licensed or practicing attorney-at-law, that engages in the
business of buying or selling for others on commission or for other compensation,
shares in any corporation, bonds, notes or other evidences of debt is a stockbroker.
The fact that orders are taken subject to approval by a main office does not relieve the
broker from local license taxation.

Source:

2000 BPOL Guidelines, § 5.4.2.3.
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23VAC10-500-410. Financial Services; banks.

Although they render financial services:

A. banks and trust companies subject to the Virginia bank franchisedaexempt from local
license tax by 8§ 58.1-1202 of the Code of Virgiekcept as to sales of tangible personal

property;

B. savings institutions (including those whose name includes "savings )bankl' state
chartered credit unions are limited to a local license tax 0b$3958.1-3730 of the Code of

Virginia; and

C. federal credit unions are exempt under the Federal Credit Union Act, 12 USC § 1768.

Source:

2000 BPOL Guidelines, § 5.4.2.4.
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23 VAC 10-500-420. Real estate services.

Any person rendering a service for compensation as lessor, buyer, seliegrdgeker is
providing a real estate service, unless the service is specifically pitdeidender another
section ofthese-Guidelinéise BPOL Requlations (23 VAC 10-500-10 et seq.)

Source:

2000 BPOL Guidelines, § 5.4.3.1.



Town Hall Agency Background Document Form: TH-04
Page 82 of 150

23VAC10-500-430. Real estate services; list of occupations.

Those rendering real estate services include, but are not limited to, therfgllow

Appraisers of real estate

Escrow agents, real estate

Fiduciaries, real estate

Lessors of real property

Real estate agents, brokers and managers
Real estate selling agents

Rental agents for real estate

OMmMoOO®>

Source:

2000 BPOL Guidelines, § 5.4.3.2.
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23 VAC 10-500-440. Professional services; generally.
The BPOL tax applies to the rendering of professional services for adekas not apply to
professional classifications, per se. For example, lawyers or accauatapioyed by a

corporation and compensated in wages as employees are not subject to the BROL tax
professionals.

Source:

2000 BPOL Guidelines, §5.4.4.
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23 VAC 10-500-450. Professional services; List of occupations.

A. The BPOL statute requires the Department of Taxation tthliste occupations which may
be classified as “professionals” by the localities. The OBFPstatute limits the term
“professional” to those occupations or vocations in which a professed ldgevitd some
department of science or learning, gained by a prolonged cousggeoflized instruction
and study, is used in its practical application to the affdictheers, either advising, guiding,
or teaching others, and serving their interests or welfare in ticggeraf an art or a science
founded upon it. The statute also states that the word “professionésngitainments in
professional knowledge as distinguished from mere skill, and the application oekigewb
uses for others rather than for personal profit. The followingnisll encompassing list.
Unless otherwise specifically excluded, all professional tiited include the specialties
and sub-specialties included within that title in the U.S. Departmerdhadrls Dictionary of
Occupational titles. For instance, “dentist” includes orthodontistjog@ntist, oral
pathologist, endodontist, oral surgeon, and prosthodontist. Further, the tegmetesh
includes, petroleum engineer, mechanical engineer, chemical emguoie® engineer,
industrial engineer, electrical engineer, nuclear engineer, aggicultural engineer. A
“professional” means a person rendering services as:

Architects

Attorneys-at-law

Certified public accountants

Dentists

Engineers

Land surveyors

Surgeons

Veterinarians

Practitioners of the healing arts (the arts and sciencdsgleaith the prevention,
diagnosis, treatment and cure or alleviation of human physical atamailments,
conditions, diseases, pain or infirmities), including pharmacists eadpational and
physical therapists; chiropractors; dieticians; and such ocongadss listed-herein this

section and no others.

©CoNoOrWNE

B. In addition-te-the-abeve-listhe following occupational titles would fall within the—above
definition of “professional,” as well:

Anatomists
Archeologist
Biologists
Botanists
Chemists

arwnE



Town Hall Agency Background Document Form: TH-04
Page 85 of 150

Economists
Geologists
Historians

. Mathematicians
10. Metallurgists
11.Meteorologists
12.Morticians
13.Physicists
14.Zoologists

© 00N

Source:
2000 BPOL Guidelines, §5.4.4.1.

The three sentences before the last sentence in Subsection A were formedyitoEabtnote
16 of the 2000 BPOL Guidelines.
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23VAC10-500-460. Professional Services; consulting.

The terms "consultants" and "consulting” imply that the person possessesaer@qierience,

and expertise in the subject matter of the service offered. However, whetimsuéant renders

a professional service also depends on the nature of the service offered. Whilengpnsult
involves the rendering of an expert opinion, as opposed to the mere conveyance of data or the
giving of general advice, the activity of consulting will not fall into tledinition of

“professional services” unless some professional service is rendered wstinthting advice

and the rendering of such professional service is listed on the list contaired-in-85-4-4.23above
VAC 10-500-450 For example:

A. An inexperienced lawyer offering legal services to the publiclassified as a professional
because qualifying as a lawyer requires a prolonged courgeeoifabzed instruction and
study, and legal services are generally considered professionaeservic

B. A "professional exterminator" is classified as personal eiter services because he is
offering an exterminating service even though he may be veryierped, expert and
knowledgeable in the subject. On the other hand, a biologist or samiteino does not
provide extermination services but advises as to procedures (ambich way be
extermination services), equipment, and other measures to avoiangwattan by viruses,
bacteria, chemicals, insects, rodents, and the like may be considered agraffess

C. Services which are not considered professional services mayebedoin connection with
professional services and be considered ancillary. For exampl@rdparation services
generally are not professional services, while rendering advoeeming the tax
consequences of completed or contemplated transactions would be a gmafessivice.
Professionals who specialize in tax matters may prepanmamseds well as render advice, and
the tax preparation service would be ancillary to the professional service.

D. The term "management consulting" does not convey enough information ab@eiritee
offered to determine the proper classification. Services whsesistathe business in the
conduct of its day-to-day operations would generally not be consigeodessional. For
example, payroll services, marketing surveys, and cash managemeeat| services that
would not properly be classified as professional services.

Source:

2000 BPOL Guidelines, § 5.4.4.2.
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23VAC10-500-470. Professional services; services for compensation.

A. Certification as a professional by itself is not sufficienestablish liability for local license
taxation because many individuals may maintain their professientication even though
they are not practicing their profession. The business may noa$sfied as professional
unless it is offering professional services to the public for compensation.

B. Gross receipts for purposes of local license taxation as aspi@if@l include only those
gross receipts obtained from the practice of that professionhbasiaess (including any

ancillary receipts), whether the practice be on a full orfgae basis, and without regard to
the legal form of the business entity.

Source:

2000 BPOL Guidelines, § 5.4.4.3.
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23VAC10-500-480. Repair, personal, business and other services; other besises.

Other services not clearly identified as financial, real estate orgsiofeal are classified as
"repair, personal, business and other services" ubdeR23VAC10-500-490 to 510

Source:

2000 BPOL Guidelines, § 5.5.
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23VAC10-500-490. Repair, personal, business and other services; maximum rate

The maximum rate for local license taxes imposed upon a person engaged in providing for
compensation any repair, personal, business or other services not speoificalyise

classified in-these-Guidelingise BPOL Regulations (23VAC10-500-10 et sen.¢gxempted
from local license tax is thirty-six cents per one hundred dollars of grosgtseck lieu of a

tax, a locality may impose a license fee upon the service. The amount of tharfged is

limited by the locality’s population. See-§8-28VAC10-500-100

Source:

2000 BPOL Guidelines, § 5.5.1. The last sentence of 2000 BPOL Guidelines § 5.5.1 is now
located in23VAC10-500-500.
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23VAC10-500-500. Repair, personal, business and other services; list of
occupations.

Definitions of repair service, personal service, and business service haventited since this
classification applies to all services not classified as financidleséze or professional. Those
rendering a repair, personal or business service or other service as provide8-f028 VAC
10-500-480include, but are not limited to, the following:

arwnE

Advertising agencies

Airports

Ambulance services

Amusements and recreation services

Animal hospitals, grooming services, kennels or stables (excephdoservices of a
veterinarian)

Auctioneers and common criers

Automobile driving schools

Barber shops, beauty parlors, and hairdressing establishments, schools & services
Bid or building reporting services

Billiard or pool establishments or parlors

Boat landings

Bondsman

Booking agents or concert managers

Bowling alleys

Brokers and commission merchants other than real estate or financial brokers
Business and governmental research and consulting services

Chartered clubs

Child care attendants or schools

Collection agents or agencies

Commercial photography, art and graphics

Copying over the counter (including copies made by the customéheomusiness’
equipment)

Court reporting and public stenographers

Dance studios and schools

Data processing, computer and systems development services

Developing or enlarging photographs

Detective agency and protective services

Drafting services

Employment agencies

Engraving outside of the manufacturing process

Erecting, installing, removing or storing awnings

Extermination services (unless the services involve performimgtibns defined as
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32.
33.
34.
35.
36.
37.
38.
39.
40.

41.
42.
43.
44.
45.

46.
47.
48.

49.
50.
51.
52.
53.

54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
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contracting underCoede-of VirginB58.1-3714 D of the Code of Virginia

Farrier or blacksmith

Forester

Freight traffic bureaus

Fumigating or disinfecting

Funeral services and crematories

Golf courses, driving ranges and miniature golf courses

Hauling of sand, gravel or dirt (excavated by others)

Home for adults (licensed by Department of Social Services)

Hospitals (other than the performance of medical servicesdallithin the definition of
professional services)

Hotels, motels, tourist courts, boarding and rooming houses and transient trailer
parks and campsites

House cleaning services

Information bureaus

Instructors, tutors, schools and studios of music, ceramics, atgsesports and the
like

Interior decorating

Janitorial services

Laundry cleaning and garment services including laundries, dayeaie, linen supply,
diaper service, coin operated laundries and carpet and upholstery cleaning
Mailing, messenger and correspondent services

Movie theaters and drive-in theaters

Nickel plating, chromizing and electroplating

Nurses and physician registries

Nursing and personal care facilities including nursing homes, congatdsames, homes
for the retarded, old age homes and rest homes

Packing, crating, shipping, hauling or moving goods or chattels for others
Parcel delivery services

Parking lots, public garages and valet parking

Pawnbrokers

Personnel services, labor agents and employment bureaus

Piano tuning

Picture framing and gilding

Porter services

Press clipping services

Professional sports (i.e., commercial rather than amateur)

Promotional agents or agencies

Public relations services

Realty multiple listing services

Renting or leasing any items of tangible personal property

Research and development laboratories

Secretarial services

Septic tank cleaning
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71.  Shoe repair, shoe shine and hat repair shops

72.  Sign painting (unless the painting services involve performing fumgtidefined as
contracting under subsection D 68.1-3714 of the Code of Virginia

73.  Storage -- all types

74.  Swimming pool maintenance and management

75.  Tabulation services

76.  Tax preparers (other than professionals describesi4m-223 VAC 10-500-45p

77. Taxicab companies

78.  Taxidermist

79. Telephone answering services

80. Temporary employee services

81. Testing laboratories

82. Theaters

83.  Theatrical performers, bands and orchestras

84. Towing services

85.  Transportation services including buses and taxis

86. Travel agencies

87.  Tree surgeons, trimmers and removal services

88.  Trucking companies, intrastate

89. Wake-up services

90. Washing, cleaning or polishing automobiles

Source:

2000 BPOL Guidelines, § 5.5.2. The first sentence was formerly the last sentence of 2000 BPOL
Guidelines § 5.5.1
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23VAC10-500-510. Commission merchants.

A commission merchant as definedgi®8.1-3733 of the Code of Virginia deemed to be
providing a service to the manufacturer or merchant for whom he sells. The cammissi
merchant's commission income may be subject to a license tax of up to thirysiper
hundred dollars of gross receipts under this classification.

Source:

2000 BPOL Guidelines, § 5.6.



Town Hall Agency Background Document Form: TH-04
Page 94 of 150

23VAC10-500-520. Manufacturing.

A. Manufacturers are not listed as a classification for whigh68.1-3706 _of the Code of
Virginia specifies the maximum tax rate. The taxation of wholesdiesever, is affected
by whether the business is also classified as a manufactum@érwhether activities at a
definite place of business from which sales are made are catsitle be part of the
manufacturing process. Questions also arise as to whether asBusiremanufacturer or
properly classified as another type of business.

B. The Code of Virginia does not define the term "manufacturerpioposes of the
local business license tax. The courts, however, have developedadi\iiapeplied
test involving three essential elements in determining when aompeiss a
manufacturer:

1. The original material;
2. A process whereby the original material is changed; and

3. A resulting product which, by reason of being subjected to processidgfarent from
the original material.

Included-in-this-Appendix-are-excerptsfr¢8eethe Virginia Supreme Court's
discussion in-th€ounty of Chesterfield v. BBC Brown Boveri, 238 Va. 64 (1989} case

of the term "manufacturer-as-eentairedan purposes ofthe BPOL law.)

C. "Manufacturer" means one engaged in activity which transformerialgt into an article or
product of substantially different character. A business engagednnfacturing does not
lose its status as a manufacturer merely because it condwoes son-manufacturing
activities. When one is engaged in both manufacturing and non-manufactativiges, it
can still be classified as a manufacturer if its manufagjuarctivity constitutes a substantial
portion of its overall activities. The test to determine whethenulti-purpose business
gualifies as a manufacturer for tax purposes is one of substantififie test of substantiality
has no rigid definition; however, the business as a whole must be considered. In dider for
manufacturing component of a multipurpose business to be deemed substantiat not
be de minimis, merely trivial, or only incidental to its principal business.

1. Gross receipts that are ancillary to a manufacturer's sdlevholesale at the place of
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manufacture are also exempt even though the receipts mayibetaltlie to activities at
another location, e.g., interest on an installment sale or charggnacoay be received at
a location other than the place of manufacture and sale at wholesale.

2. Fhus,—mereMere manipulation or rearrangement of the original maserial not
sufficient; there must be a substantial, well-signified transédion in form, usability,
guality and adaptability rendering the original material morealde for use than it was
before. Merely processing, blending, grading etc. material is not maumiriigct

3. Not every person engaged in some manufacturing is classifiedremafacturer. The
manufacturing component of the business must be a substantial (iiecidental or
inconsequential) portion of the business. The factors that mayoh&dered in
determining whether the manufacturing component of a multi-purpose ssisivekes a
substantial contribution to the entire business include, but are ntadita, any one or
more of the following:

a. the manufacturing component's financial receipts or proportion of ¢otporate
income;

b. the percentage that manufacturing equipment, inventory, etc. comprities total
capital investment;

c. the number of employees working in the manufacturing component as euhvaén
the total number of employees; or

d. the ratio of manufacturing activities to the entire businessr example, if a
developer of very complex custom software produces only a fewscopuisks, the
assembly of purchased components may or may not constitute manaactur
However, if such production constitutes a majority of the busineswites, the
business may be considered a manufacturer.

4. Routine assembly generally is not manufacturing. For exanigeponents are sold
separately and assembly is offered as an option to the purchasesehably is a service
(which may or may not be ancillary to the sale of the componedg arinimis.) When
evaluating the facts and circumstances to determine if a bssisegngaged in
manufacturing, factors which suggest that assembly is not eategarvice but part of a
manufacturing process include, but are not limited to, any one or more of tharigtiow

a. The assembly process is complex and uses numerous parts.
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After assembly, the components cannot be recognized without previous
knowledge.

The components are not readily usable for any purpose other than
incorporation into the finished product.

5. Engineering, design, research and development, and computer softwal@pmevs
typically are not manufacturing. However, the actual production ragjiike products
based on engineering, design, research and development can be mangfackar
example:

a. While the development of computer software is not manufacturing, the

b.

C.

production of boxes containing the software on disks and related instruction
manuals may be manufacturing.

While the design of computer hardware components is not manufacturing, the
production of such components may be manufacturing.

While the design and engineering of specialized tools, dies, and machinery is
not manufacturing, the production of even a single tool, die or machine may
be manufacturing.

6. Manufacturing Examples:

a.

Example: An entity accepts delivery of used and burnt up turbine-powered
generators which can no longer properly function. The entity resnoas from the
generators and replaces them with new parts which it makeedise specifications
from raw copper. The entity also rewinds the generators with aopper wiring.
After repair, the generators operate much like a new mackioethe reasons stated
abevein this sectionthe-abevehis activity constitutes manufacturing.

Example: Entity An entity purchases livestock outside of the state of Virginia, brings
that stock into Virginia, and slaughters and trims the stock hedealao smokes and
salts the meat for sale in Virginia. Under these facts, dlotsvity constitutes
manufacturing.

Example: An entity receives from various vendors electro-magnegie,taome in
raw form and some in programmed format, and integrates theheéatmn with other
magnetic tape received from other vendors which will result Gastomized home
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video game cartridge or diskette. Based upon these fact®matite reasons stated
abevein this sectionthe-abevehis activity does not constitute manufacturing.

d. Example: Same as-abeexample Cexcept the entity designs small plastic, box-like
cartridges and, after integrating the various original datastyge combined data on
a previously blank magnetic tape medium, it electronically etsyrtife new,
combined data onto magnetic plate-like tape diskettes inside ofattredges and
ships the resulting cartridges for wholesale from its productioifitfain Virginia.
For the reasons stated-abawehis sectionthe-abevéhis activity as outlined in these
set of facts constitutes manufacturing.

e. Example: An entity engages in typesetting, duplicating, editing or gragbggn
processes. These activities by themselves are neithemgrimbr manufacturing.
However, when an entity engages in more than one or a combirgtitrese
processes to produce a product that is substantially transformedtHeomriginal
material, it may qualify as a manufacturer. If the erdgigyls the new product at
wholesale from the place of manufacture, the business may bérwefit the
exemption contained within 8 58.1-3703 C 4 of the Code of Virginia

Source:

2000 BPOL Guidelines, Appendix B.

Footnote 22 to the 2000 BPOL Guidelines, which stated “For purposes of
consolidation, some comments included in the 1997 BPOL Guidelines have been
omitted. However, the 1997 BPOL Guidelines are the primary source of this version.”
has been deleted as not being appropriate for a regulation.

The last sentence of subsection B, formerly located in Footnote 23 to the 2000 BPOL Guidelines, has
been rewritten to assist in readability.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-530. Due dates.

A.

If not previously licensed, a person must apply for a license mribeginning business. If
licensed the previous year, a person must apply for a license pribtatch—f' the
application due date adopted by the locali#pplications are on forms prescribed by the

local tax officials.

For reasonable cause, the local official may allow an extensiorthe filing of the
application and such extension may be conditioned on the timely pagfan estimate of
the tax due. Taxes paid based upon an estimate will be subjextdotion, with interest
and penalties, if the estimate is unreasonable.

For taxes based on gross receipts, the locality has the optioguaing payment of the tax
on or before-Mareh®1the locality's fixed due date for filing license applicationsa later
date, or thirty or more days after the person begins business.

. Every locality must adopt a Marci*1 due date for applications or a later application date

that is on or before May*lof the license yeato later than the- 20007 license year.

Source:

2000 BPOL Guidelines, § 6.1.

The text formerly located in Footnote 17 of the 2000 BPOL Guidelines is now located in
Subsection D.

The other changes to this section reflect 2006 Acts of Assembly, Chapters 119 and 181. The
changes paraphrase the changes made by the legislation.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-540. Interest and penalties.

The provisions of-Cede-of-Virginia 58.1-3703.1 of the Code of Virginialating to interest and
penalties apply to assessments made on and after January 1, 1997, even if for déineresdier
year. Interest is charged on all late payments regardless of reason. i) loaglimpose a ten
percent penalty on an entity which fails to file a license application or returmemt on an
entity which makes late payments. The ten percent penalty and intelast foayment apply to
license fees as well as the license tax.

Source:

2000 BPOL Guidelines, 8.2.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-550. Interest.

A.

For assessments made on or after January 1, 1997, if a payneentlate, interest will be
charged on the late payment from the due date until the datevipaalit regard to fault or
other reason.

For tax years prior to January 1, 1997, localities may chargesttepon delinquent taxes
pursuant to 8 58.1-3916 of the Code of Virginia

If an assessment of additional or omitted tax is found to be erroneous, the imenesnalty
charged and collected on the amount of such assessment mustingedeivith interest on
the refund from the date of payment or the due date, whichevaters Interest on any
refund must be paid at the same rate charged under § 58.1-3916 of the Code of Virginia

. Taxes paid by first-year taxpayers based upon estimatebavdubject to correction with

interest and penalties if estimates prove to be unreasonabless Witiherwise provided by a
locality, estimates of the tax due will be deemed unreasonable if theysarthan 80% of the
actual taxes ultimately due.

If a refund is made within than thirty days from the date ofphgment that created the
refund, or the due date of the tax, whichever is later, interest will not be paid.

If a late payment is made within than thirty days from the dhte of the tax, whichever is
later, interest on the payment will not be due.

Source:

2000 BPOL Guidelines, § 6.2.1.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-560. Penalties.

A. Upon a failure to file or a failure to pay a tax due, a pgrdltten (10%) percent may be
imposed. If both the application and payment are late, only one peratypenimposed,
unless the local official determines the taxpayer has a histanpn-compliance, then both
penalties may be assessed. Where an assessment of add#ional hade, but the
application-andfopr the return, or botlwere made in good faith by the taxpayer and there is
no fraud, recklessness or intentional disregard of the law on thefphe taxpayer, there
will be no penalty on the additional tax.

B. A ten percent late penalty may be imposed on any assessed tax which id mothp@ thirty
(30) days. If the failure to file or pay is not the fault of thepayer, the penalty will not be
imposed, or if imposed, shall be abated. Lack of fault must be dewrtedshry the taxpayer
showing that he acted responsibly and that the failure was duerts éayond his control.
"Acted responsibly” means that the taxpayer exercised thenadale care that a prudent
person would exercise under the circumstances, and that the taxpayer toolasigstidips to
avoid or mitigate the failure. Examples of such steps includeeséigg appropriate
extensions (where applicable), attempting to prevent a foreseegideliment, acting to
remove an impediment once it occurred, and promptly rectifyingilardaonce the
impediment was removed or the failure discovered. "Events beyondxiheyer's control”
include, but are not limited to, unavailability of records due to dreother casualty;
unavoidable absence (e.g., due to death or serious illness) of then perh sole
responsibility for tax compliance; or the taxpayer's reasonafiBnce in good faith upon
erroneous written information from the assessing official whoamase of the relevant facts
relating to the taxpayer's business when he provided the erroneous information.

Source:

2000 BPOL Guidelines, § 6.2.2.



Department of Taxation Page 102 of 150

23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-570. Waiver or abatement of late filing or late payment penalties.

If a taxpayer is penalized for failing either to file for a licenseqray the tax on the appropriate
due date, the assessing official must waive or abate the penalty if thgetawpa not at fault
and the failure was due to events beyond the taxpayer’s control. Interest, as opposed to a
penalty, cannot be waived. To demonstrate lack of fault for waiver of penaltyay¢smust
have exercised the same amount of care as a reasonably prudent person anceraasvély
tried to avoid the failure. For example:

A. Taxpayer opened small dry-cleaning business in County A. County A papulation of
25,000. Taxpayer failed to apply for a license because taxpayer thougobd faith, that
his gross receipts would not exceed $50,000. Taxpayer's gross regeigts$100,000.
Taxpayer would be liable for the license tax plus a penaltgusectaxpayer failed to file an
application for a license.

B. A retailer fails to file an application on time when its compwgstem suffers significant
damage due to floods. The retailer never informs tax assefsgemroblem. Although the
failure to file was initially not the fault of the retailegtailer will be liable for the penalty
since it failed to act reasonably in notifying the localityhiwi a short period of time and did
not attempt to correct the failure and to obtain an extension.

C. Same facts as#2-abotxample C except that the retailer did not contact the tax assessor
for ten months after its computer system is repaired andoits stopened. Although its
failure to file was through no fault of its own, the retailer Wwé responsible for the penalty
since it failed to rectify the failure within an amount of timieich was reasonable under the
circumstances indicated once the impediment was removed.

D. Local official erroneously sends old tax forms with outdated inftonato taxpayer.
Taxpayer, who in good faith uses the old tax forms, underpays his &mce the
underpayment was due to an event beyond the taxpayer’s control ansl motveeckless,
fraudulent or the result of an intentional disregard of the lawe thél be no penalty on the
understatement.

Source:

2000 BPOL Guidelines, 2.3.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23 VAC 10-500-580. Assessments; limitations and extensions.

A. Cede-of-Virginia—8Section 58.1-3903 of the Code of Virgirpeovides that, in general, an
assessing official may only assess omitted local teorethé current tax year and the three
preceding tax years. Notwithstanding 858.1-3903 of the Code of Virghmaassessing
official may assess the local license tax omitted beca$mwd or failure to apply for a
license for the current license year and the six precediegskc years. The provision
permitting an assessment of license tax for up to six precgdarg in certain circumstances
may not be construed to permit the assessment of tax forrsdigeear beginning before
January 1, 1997 —Cede-of Virginia §®ctions 58.1-3703.1 A 4 b and 58.1-3703.1 B 2 of
the Code of Virginia

B. However, where before the expiration of time established forgbesament of any license
tax, both the assessing official and the taxpayer have consenteiimg to its assessment
after such time, the tax may be assessed at any timetprtbe expiration of the period
agreed upon. The assessing officer and the taxpayer can agreentd the period assessing
the original tax, assessing additional tax or omitted tax, orefasing an assessment as part
of making a refund. The period agreed upon may be extended by subssgreentents in
writing made before the expiration of the period previously agreed upon. Thdgew$§
58.1-3703.1 A 4 a of the Code of Virginialating to agreements extending the period for
assessing tax are effective for agreements entered into on and afterl96.1,

C. Assessments shall be deemed made by an assessing official aviagitten notice of
assessment is delivered to the taxpayer by the assessitigl aff an employee of the
assessing official, or mailed to the taxpayer at his last kramlginess. Self-assessments shall
be deemed made when a return is filed, or if no return is reqwiezh the tax is paid. A
return filed or tax paid before the last day prescribed by ardenéor the filing or payment
thereof shall be deemed to be filed or paid on the last day sgkfofi the filing of a return
or the payment of tax, as the case may be. An assessmademaelreturn filed on behalf of

the taxpayer by the Iocal assessmg offlcer—An—asses%esmet—memde—the—%pe&nen of

Source:

2000 BPOL Guidelines, & 3.

The citation located at the end of subsection A was formerly located in Footnote 18 of the 2000
BPOL Guidelines.

The second sentence of subsection B was formerly located in Footnote 19 of the 2000 BPOL
Guidelines.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

The last sentence in subsection C, which states that the assessment of penalties and
interest are only considered assessmentsiif they result from an audit, has been stricken
because the distinction between audit and other assessmentsisno longer relevant due
2002 Acts of Assembly, Chapter 317, which expanded the administrative appeals
process to include appeals not resulting from an audit.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-590. Limitations on collection.

Code-of- Virginia—8Section58.1-3940 of the Code of Virginjarovides that, in general,

collection of local taxes may only be enforced for five years followingeBer 31 of the year

for which such taxes were assessed. In additien—Cede-of-\Vigbtal-3703.1 A 4 c of the

Code of Virginiaprovides that the period for collecting any local license tax will not eypioe

to the period specified in 8 58.1-3940 of the Code of Virgiwa years after the date of

assessment if the period for assessment has been extended pursuant to 858.1-3703.1 A 4 c of the
Code of Virginia two years after the final determination of an appeal for which collection has

been stayed pursuant to § 58.1-3703.1 A 5 b_or d of the Code of Vimgirivao years after the

final decision in a court application pursuant to § 58.1-3984 of the Code of Viogisimilar

law for which collection has been stayed, whichever is later.

Source:

2000 BPOL Guidelines, 4.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-600. Record-keeping and audits.

A. Every person who is assessable with a local license taxkeestsufficient records to enable
the assessor to verify the correctness of taxes paid fdicdrese years assessable and to
enable the assessor to ascertain what is the correct aaidartthat was assessable for each
of those years. All such records, books of accounts and other atfommmust be open to
inspection and examination by the assessor in order to allowsbesas to establish whether
a particular receipt is directly attributable to the taxaptevilege exercised within a
jurisdiction. The assessor must provide the taxpayer with the dptmmnduct the audit at
the taxpayer's place of business if the records are mainthieed If maintained outside the
assessor’s jurisdiction, copies of the appropriate books and recordsbengent to the
assessor's office upon demand.

B. A taxpayer must keep its records for the current license ae@rthe preceding three (3)
license years where it regularly fles BPOL tax retutmsyever, a locality may review a
taxpayer’s records for the current license year and thé}igreceding license years when
there has been a failure on the part of the taxpayer tBRi{@L tax returns or obtain a BPOL
license, or where there has been fraud on the taxpayer’s part relatiR@tot8xes. For each
license year under audit or for which the taxpayer must keep redmads year records
provide the measure for license tax on gross receipts—Seec€9édginia 88 58.1-3703.1
A 4 b and 58.1-3703.1 B 2 of the Code of Virginkor example:

1. Company A regularly pays BPOL taxes and is audited in 1997dende years 1994,
1995 and 1996 by the locality in which it operates. In order for adviéw covering all
relevant tax years to take place, Company A must havecissd® for the current year
and for license years 1994 through 1996.

2. Same facts as-abowe the first exampleexcept Company A has not applied for a BPOL
license nor filed BPOL tax returns since 1989—Cede-of Virgira@&ion 58.1-3703.1 A
4 b of the Code of Virginiallows a locality to assess the BPOL tax for the current
license year and the previous six license years where thigzeaid or the taxpayer fails to
apply for a BPOL license. However, in cases of fraud or arétb apply for a BPOL
license, 58.1-3703.1 B 2 of the Code of Virgihmaits the application of § 58.1-3703.1 A
4 b of the Code of Virginitdo BPOL assessments for license years beginning on and after
January 1, 1997. The ability to assess a BPOL tax for the clicemse year and the
previous six license years under 8 58.1-3703.1 A 4 b of the Code of Viiginm
addition to the statutory authority to assess a BPOL tax fo fineceding years under 8
58.1-3903_of the Code of Virginia Therefore, under 8§ 58.1-3903 of the Code of
Virginia, Company A can be assessed a license tax for 1997, 1996, 1995, and 1994.

Source:
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2000 BPOL Guidelines, &5.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-610. Consistent reporting and coordinated enforcement.

The local official administering the license tax may consult with fédstate and local
government officials to verify that any relevant certifications, deteatians or classifications
made by such other government official or the taxpayer for other tax or mguatrposes are
consistent with the classification claimed by the taxpayer for lo@idie tax purposes or to
coordinate enforcement of various tax and regulatory provisions. No presumpkidie wi
established by the action or inaction of another government official unlegsplieable law,
regulation, or policy administered by the other government official is suladiystmilar to the
definition, law, ordinance or other provision applicable for BPOL purposes. Ceitifisa
determinations, or classifications made by a government official or theytdoa other tax or
regulatory purposes are evidence of the correctness of a classificatioxgdiygetabut are not
conclusive evidence. For example:

A. The local tax official may consult with federal and statedfiicials concerning whether a
person who claims not to be engaged in business for local licengartases properly filed
a Schedule C with his federal and state income tax returns.

B. The local tax official may verify whether federal forms2)1099 or similar forms have
been filed with respect to persons or income for which classtficas an employee or
independent contractor is an issue.

C. The local tax official may verify whether a person has obtained or isreeljoi obtain a state
or local regulatory license such as a contractor's licenseegsiohal license, zoning
approval, building permit, etc. The existence or absence of such retidatory action
generally will not establish a presumption with respect to BR® issues because different
definitions, purposes, and policies are involved.

Source:

2000 BPOL Guidelines, 8 6.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-620. Locality tax year.

Years 1994 1995 1996 1997 1998 1999 2000
Old-License | May-2- May-1 | May1 | NAA N/A N/A N/A
Year(based | Apr30 Apr30 | Apr30
on-fiscal
year)

Year{based Dec31 | Dec31 | Bee31 | Bee31
on calendar
year)
1993to | 199410 | 199510 | 1996t0 | 19974to | 1998t0 | 199910
1993 1994 1995 1996 1997 1998 1999
Due date 1994 1995 1996 1997 1998 1999 2000

Every locality imposing the BPOL tax or fee is required to have adopted a cajend#ax year

by January 1, 1997.

Source:

2000 BPOL Guidelines, &7.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

1996 Acts of Assembly, Chapters 715 and 720 required every locality imposing the BPOL tax or
fee to adopt a calendar year tax year by January 1, 1997. As this change has been in effect for
10 years, the explanation of the transition from a fiscal year to a calendar year tax year has been
deleted as being longer necessary.
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23VAC10-500-630. Taxpayer’s request for a written ruling.

A taxpayer_or authorized representative of a taxpangr request a written ruling from the local
assessing officer regarding the application of a local license tax taificspet of facts. Any
person requesting such a ruling must provide all the relevant facts forugositand may
present a rationale for the basis of an interpretation of the law most favordidddggayer.
Any misrepresentation or change in the applicable law or the factuadimsitaa presented in the
ruling request will invalidate any such ruling issued. A written ruling ts&yethe local
assessing officer may be revoked or amended prospectively if: (1) shehange in the law, a
court decision, or the-Guidelin@POL Regulations (23VAC10-500-10 et saqued by the
Department of Taxation upon which the ruling was based, or (ii) the assessesbéfi
taxpayer of a change in the policy or interpretation upon which the ruling wak ddswever,
any person who acts on a written ruling which later becomes invalid shall beddeeehzee
acted in good faith during the period in which such ruling was in effect.

Source:

2000 BPOL Guidelines, &8.

The changes are necessitated by 2005 Acts of Assembly, Chapter 927.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-632. Tax Commissioner’s advisory and interpretative powers.

A. The Tax Commissioner has the authority to issue advisory writtemoapi which interpret
the BPOL statutes and-accompanythg BPOL Regulations (23 VAC 10-500-10 et seq.)
The Tax Commissioner is not required to interpret any local ordinances.

B. Examples of the issues which the Commissioner may render advisory opinions upon include:
1. Interpretation of changes made to the BPOL statutes.

2. Questions, the answers of which depend upon both state law and the laws of a
locality.

3. Situations where two jurisdictions are attempting to tax the same gross receipts.
4. Classifications of businesses under the BPOL enabling legislation.
5. Whether a business qualifies as a manufacturer under existing court decisions.

6. Whether a business qualifies for deductions, exclusions, or reduced rates of tax
contained within the BPOL enabling legislation.

7. Situs rules contained within the BPOL enabling legislation.

8. Whether changes made to a local statute conform with required changes under
recent Virginia law.

C. Suggested examples of advisory opinions which the Commissioner miayedec make
include:

1. Interpretations of wording contained within individual local BPOL ordinances.
2. Interpretations of the validity of an individual locality’s appeals process.

Source:

2000 BPOL Guidelines, § 7.11.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-633. Form for requesting an advisory opinion from the Tax Commissioner.

The form for use in the filing of a request for a written advisory opinion from the Ta
Commissioner is set forth-ir-Appai-G below.

REQUEST FOR BPOL ADVISORY OPINION

Name of requesting party:
Localtax-official-or-businesrganization
Address:

Locality or localities involved:
Daterequestmade:

Telephone:

FAX:

E-mail:

Locality or localities involved:
Date request made:

On-the-linedn the space belowlease fully describe the facts on which you seek an
opinion and sign Section C-enPagePlease attach-additional-sheets empies of
pertinent documentation to this form as necessary.

<Insert Facts>

Before the Department of Taxation can respond to this request, this form must be
signed. If the requesting party is a locality, this form must be signed by the
Commissioner of the Revenue, Director of Finance, or other person authorized to
sign on behalf of such persons. If the requesting party is a Business, thiadstm
be signed by an authorized representative of the Business.

| understand that the department may contact (my local tax official orpbiaron
is being requested by a locality, the Business) for purposes of answering my
guestion(s).

Signature:
Title:
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Source:

The last sentence of 2000 BPOL Guidelines, 8 7.11 and Appendix G. The format of the form has
been changed to make it easier for taxpayers and local government officials to imgerait i
electronic document.
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23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23 VAC 10-500-640. Administrative appeals; Introduction.

The 1996 amendments to the- BROL-statutes Chapter 37 (8§ 58.1-3700, et seq.) of Title
58.1 of the Code of Virginia created a review process designed to encourage resolution
of local license tax issues through an appeals process which includes review by the
local assessing officer and appeal to the Tax Commissioner. Through this process, a
taxpayer who disagrees with an audit assessment may apply to the local assessing
officer for review. If the taxpayer is dissatisfied with the results of the local review, the
taxpayer may appeal the local decision to the Tax Commissioner who will make a
determination of the issues raised by the taxpayer. Additionally, the 1996 amendments
provided taxpayers an opportunity for greater certainty in the administration of the BPOL
tax through the use of written rulings. In this process, taxpayers may request a written
ruling from their local assessing officer regarding the application of a local license tax to
their unique circumstances. In most cases, the taxpayer may rely on the positions set
forth in those rulings. The 2002 amendments to 8§ 58.1-3703.1 of the Code of Virginia
made by House Bill 317 (2002 Acts of Assembly, Chapter 364) altered the requirements
for a local license tax issue to be eligible for the administrative review process.

Effective for all appeals filed on or after July 1, 2002, the administrative review process
is available for any assessment resulting from an “appealable event.” The term
“appealable event” is defined in 23 VAC 10-500-10. In addition, The 2005 amendments
to 8 58.1-3703.1 of the Code of Virginia made by House Bill 2679 (2005 Acts of
Assembly, Chapter 927) altered the BPOL administrative appeals process applicable to
appeals filed with commissioners of the revenue or other assessing officers, appeals
filed with the Tax Commissioner, and applications for judicial review filed in circuit courts
on or after July 1, 2005.

Source:
2000 BPOL Guidelines, 87.

The text added to the end of the section notes the statutory changes made by 20602 Acts
Assembly, Chapter 364 and 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-650. Overview of the administrative review process.

belew N@I—E The foIIowmg charts present an overview of the admlnlstratlve rewews;}roce
and are intended to give general guidance to the local assessingasftidaxpayers. Local
assessing officers and taxpayers should read-the-accomp&uahginesBPOL Reqgulations

(23 VAC 10-500-10 et seqtd obtain complete information.

A. Administrative review of-bpdBPOL auditassessments — Taxpayer

Critical Date Function Effect Interest | Collection Activity

Within90-days-of | Application Local assessing | Accrues | Stops when a

the-date-ef-an-audit for Review officer makes a complete Application
assessment. filed with the | final written for Review or a
Within one year of| local determination Notice of Intent to
the last day of the | assessing Appeal is filed®

tax year for which | officer
such assessment i$
made or within one
year from the date
of the appealable

event, whichever is

later

Within 90 days of | Appeal to the | Tax Accrues | Stops when an

the date of the-leeal Tax Commissioner Appeal to the Tax
assessihg-officer's | Commissione| will make a Commissioner or a
final written r@ determination of Notice of Intent to
determination the appeal Appeal is filed®

(1) Taxpayers intending to appeal anawdisessment should immediately provide a written
Notice of Intent to Appeal to the local assessing officer dp sbllection activity. _The
local assessing officer must promptly notify the local officssponsible for collection
activity that collection activities should be suspended. See 23VAC10-500-801 for a
suggested form "Notice of Intent to Appeal to Local Assessirfacddf’ In order to
prevent the commencement or resumption of collection activitiesatpayer must file a
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complete application for review within 30 days of filing the notice of intent to &ppea

(2) If the appeal is incomplete, taxpayer is given 30 days to complete it.

(3) Taxpayers intending to appeal a local assessing officer’s detéonishould
immediately provide a written Notice of Intent to Appeal to the local asggsefficer
and to the Tax Commissioner to stop collection activity. The local assesso®y offist
promptly notify the treasurer or other local official officer responsibleddection
activity that collection activities should be suspended. See 23 VAC 10-500-802 for a
suggested form "Notice of Intent to Appeal to Tax Commissioner." In orderterre
the commencement or resumption of collection activities, the taxpayer mwst file
complete application for review within 30 days of filing the notice of intent to &ppea

As the chart above indicates, the taxpayer must first file an Applicatiorefoe\R with the local
assessmg offlcer before an appeal—ef—an—auem—aseessanehe made to the Tax Commlssmner

Review. The taxpaver must f|Ie the Appllcatlon for Rewew within one year of the Iaslfdae
tax year for which such assessment is made or within one year from tloé dheg@ppealable
event, whichever is latetUpon the timely filing of an Application for Review, the local
assessing officer will make a final written determination on the taxjsagplication. The
taxpayer then has 90 days from the date of the local assessing officrisritten
determination to appeal that determination to the Tax Commissioner.

B. Administrative review of-bpehadit BPOL assessments; Local assessing officer

Critical Date Function Effect Interest Collection
Activity

Within a Make a final Taxpayer has 90 Accrues May begin or

reasonable time| written days from date resume after

of receipt of determination | of final written final written

taxpayer’s determination to determination is

Application for file an Appeal to made

Review the Tax

Commissioner

Within 30 days | Make a request | Allows local Accrues Stops until Tax
of notice that to address new | assessing office Commissioner
appeal has been issues or make & to respond to issues a final
made to the Tax| written reply to | new issues or to written
Commissioner | taxpayer’s the appeal, in determinatioff

appeaf general
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(1) If a request to address new issues is made, the appeal will return tatlssessing
officer and the local appeals process re-starts. The local assessiagrotfst make a
new final determination which can be appealed to the Tax Commissioner.

(2) Collection activity may beqin or resume if the taxpayer does not fienplete application
for review within 30 days of filing the notice of intent to appeal.

As the chart above indicates, the local assessing officer must issukvaitiea determination
within a reasonable time of the taxpayer’s timely filing of an ApplicatiorRieview. _A
taxpayer whose application for correction has been pending for more than ondlyeai tive
issuance of a final determination may, upon not less than thirty days' writteg tiootie
assessor, elect to treat the application as denied and appeal the assedbmdrax
Commissioner. The Tax Commissioner shall not consider an appeal filed in tmemfahe
finds that the absence of final determination on the part of the assessor wdsgathsewillful
failure or refusal of the taxpayer to provide information requested and reasngatked by the
assessor to make his determination.

After issuing a final written determination, the local assessing ofiieg-commence-orsame
collection-activity on-a-license-tax-assessnshioiuld notify the local officer responsible for
collection activity that collection activity may be commenced or resurBeh collection
efforts must be suspended, however, upon the taxpayer’s filing of a Noticertfttnfgopeal
the final determination or upon the filing of an Appeal to the Tax Commissioner. The Tax
Commissioner will provide written notice to the local assessing officenitine taxpayer has
filed a timely Appeal to the Tax Commissioner. The local assessingroffitéghen have 30
days to file a reply with additional information or to file a written requestithvesss issues first
raised on Appeal to the Tax Commissioner. If the local assessing offsen fvritten request
to address new issues, the appeal must return to the local assessingraffiberlacal appeals
process starts anew. Once an appeal is returned to the local assesgindhaflocal assessing
officer must issue a new final written determination which can be appedlee Tax
Commissioner.

Source:

2000 BPOL Guidelines, § 7.2.

The substantive amendments are necessitated by 2002 Acts of Assembly, Chapter 364 and 2005
Acts of Assembly, Chapter 927.
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23VAC10-500-661. Notice of Right to Appeal

Every assessment made by a commissioner of the revenue or othengsséissil pursuant to

an appealable event shall include or be accompanied by a written explanation xadiyerta

right to file an administrative appeal and the specific procedures to beddliovthe

jurisdiction, the name and address to which the appeal should be directed, an explarfaion of t
required content of the appeal, and the deadline for filing the appeal.

Source:

New section necessitated by 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-660. Applicability of-guidelingbe BPOL Regulations (23VAC10-500-10, et
seq.).

assesang—e#et—and—thela*@emmlsaeneﬁhese—ewdehne§he BPOL Requlatlons
(23VAC1O 500 10, et seqapply to Iocal license taxes onIy#he—admmtstFatwe—Fewew—p%ocess

eaﬂepheense—yearThe eX|stence utlllzatlon or attempt to ut|I|ze the admlnlstratlve\rtew
process provided in-these-Guidelitke BPOL Regulations (23VAC10-500-10, et selpgs not

affect the taxpayer’s right to pursue any other administrative and judimiadies authorized by
law. The filing of an action in circuit court does not prohibit an administrativewewnderg
58.1-3700 et seq. of the Code of Virginia

Source:

2000 BPOL Guidelines, § 7.3.
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23VAC10-500-670. Filing requirements.

A.

For any limitation of time in making an Appeal to the Tax Cossmoner, Application for
Review, reply, or any other information or material mentioned-nthese-GusleheeBPOL
Requlations (23 VAC 10-500-10 et seahould the last day of such limitation period fall on
a Saturday, Sunday, or holiday observed by the Commonwealth of VjrtweiaAppeal,
Application, reply, or other information or material may be filedttom next business day.
For any limitation of time appearing -these-GuidelitiesBPOL Requlations (23 VAC 10-
500-10, et seg.xhe limitation shall begin to run on the day next following the ewdmnth
triggers the time limitation.

“Filed.” A document is “filed” as of the date it is postmarked fiost class delivery via
United States mail or when it is received if any other metfiatklivery, including facsimile
transmissions, is utilized.

Source:

2000 BPOL Guidelines, § 7.5.

Subsection B was formerly located in 2000 BPOL Guidelines, § 7.4.

The abbreviated definition of the term “assessment” which was formerly located in § 7.4
of the 2000 BPOL Guidelines has been deleted as it is duplicative of the longer
definition found in 23 VAC 10-500-10.



Department of Taxation Page 122 of 150

23VAC10-500 Business, Professional and Occupational License Tax (Proposed)

23VAC10-500-680. Suspension and commencement or resumption of colleati
activity.

A. Collection activity with respect to the amount in disgatsuspended upon:

1.

The local assessing officer’s receipt of a notice of intergppeal the assessment to the
local assessing officer ortanely and complete Application for Review.

The local assessing officer’s receipt of a Notice of Intent to Appeal.

The local assessing officer's receipt of notice of thendilof an Appeal to the Tax
Commissioner.

B. The local assessing officer must notify the-treasurer-oratibxction-official local officer

responsible for collection activityhen collection activity must be suspended.

C. Collection activity may commence or resume upon:

1.

The local assessing officer's determination that an assessment subject to an
Application for Review or an Appeal to the Tax Commissioner is jeopardized by
delay. . s o AR

The local assessing officer's determination that the Application for Review or

Appeal to the Tax Commissioner is frivolous.

Failure by the taxpayer to file a timely and complete application for review after
the taxpayer has initially filed a notice of intent to appeal to the local assessing
officer.

The local assessing officer's determination that the taxpayer has not responded
to a request by the local assessing officer or the Tax Commissioner for relevant
information after a reasonable time.

The local assessing officer’s issuance of a Final Local Determination.
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6. The local assessing officer’s receipt of written notice from the Tax Commissioner
that the taxpayer has failed to file a timely Appeal to the Tax Commissioner after
the taxpayer has initially filed a Notice of Intent to Appeal.

7. Failure by the taxpayer to file an appeal with the Tax Commissioner and file a
copy of the appeal with the local assessing officer within 30 days of filing a
notice of intent to appeal to the Tax Commissioner.

8. The local assessing officer’s receipt of a final written determination issued by the
Tax Commissioner in cases where the local license tax has not been totally
abated.

9. The local assessing officer’s receipt of a copy of a taxpayer’s request to withdraw
an Appeal to the Tax Commissioner.

D. The local assessing officer must notify the local offiesponsible for collection activity
when collection activity may commence or resume.

Source:

2000 BPOL Guidelines, § 7.6.

The additional language in Subsection A has been added to conform this section to the statutory
changes made by 2005 Acts of Assembly, Chapter 927.

The change in Subsection B has been made to conform this section to the statutory changes made
by 2005 Acts of Assembly, Chapter 927.

The text of subdivision C(1), other than the first sentence, was formerly located in 2000 BPO
Guidelines, 8 7.4. The stricken language has been moved to the definitional section, 23VAC10-
500-10.

The change in Subdivision C(2) has been made to conform this section to the statutory changes
made by 2005 Acts of Assembly, Chapter 927.

Subdivision C(3) conforms this section to the Guidelines for Appealing Local Mobile Property
Taxes.

Subdivisions C(4), C(7) and Subsection D have been added to conform this section to the
statutory changes made by 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-681. Notice of Intent to Appeal to Local Assessing Officer EXditi.

<Date>

<Name of Local Assessing Officer>

(Organization)

(Address)
(City, State ZIP)

Re:  Code of Virginia 8 58:1-3703.1, Appeal of Local BPOL Tax
<Taxpayer's name>
<Date of assessment>

Dear <Salutation>:

This is to notify you that <the taxpayer> intends to apply to you for correctitw of t
above-referenced assessment.

Sincerely,

<Taxpayer or its representative>

Source:

New section.
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23VAC10-500-682. Notice of Intent to Appeal to Tax Commissioner Form

<Date>

Tax Commissioner

Appeals and Rulings

Virginia Department of Taxation
Post Office Box 27203
Richmond, Virginia 23261-7203

Re: 58:1-3703.1, Appeal of Local BPOL Tax
<Taxpayer’'s name>

<Locality>
<Date of Final Local Determination>

Dear <Salutation>:

This is to notify you that <the taxpayer> intends to apply to you for correctidw of t
above-referenced final determination. By a copy of this letter, | anyimotithe local assessing
officer of this intent.

Sincerely,

<Taxpayer or its representative>

c: <Name of Local Assessing Officer>

Source:

New section.
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23VAC10-500-690. Interest during appeal.

Assessments subject to an Application for Review or Appeal to the Tax Commisgilbne
continue to accumulate interest until paid or abated. Taxpayers are encouragethi¢o pay t
undisputed portion of any assessment to avoid accrual of interest on that undisputed portion
while an Application for Review or Appeal to the Tax Commissioner is pending. Ahy suc
payment will not be deemed a waiver of the taxpayer’s remedies describesehGilidelines

the BPOL Regqulations (23VAC10-500-10 et seq.)

Source:

2000 BPOL Guidelines, § 7.7.
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23VAC10-500-700. Application for review to local assessing officer.

A. A taxpayer-assessed-with-alocallicense-taxas-the-msatauditmay file an Application
for Review with the locaassessing officeref-a-tocalityithin ninety-days-of-the-date-of-the
assessmenne year of the last day of the tax year for which such steees is made or
within one year from the date of the appealable event, whichever is later.

B. The Application for Review must be filed in good faith. The Appitwafor Review must
not be frivolous or otherwise filed for purposes of avoiding or delaying collectitire dbcal
license tax.

C. Upon receipt of the complete Application for Review, the local assgpfficer shall
acknowledge in a writing to the taxpayer, receipt of the Application for Review.

D. The application should contain the following:
1. Name and address of taxpayer and taxpayer identification number.

2. If applicant is different from the taxpayer, name and addresgedadgplicant and a power
of attorney or letter of representation.

3. Copy of Notice of Assessment.

4. The tax period covered by the assessment.

5. The amount in dispute.

6. A statement explaining why the taxpayer believes the assessmenhsoeis. The
statement should also include facts, issues and authority which the taxpayesbelie
supports his position.

7. Statement of relief the taxpayer requests.

Source:

Subsection A was formerly located in 2000 BPOL Guidelines, 8 7.8.1 and Subsections B and C
were formerly located in 2000 BPOL Guidelines 7.8.2. Subsection D was formerly located in §
7.4 of the 2000 BPOL Guidelines and has been amended to replace the term “audit” with the
term “appealable event” in order to conform to 2002 Acts of Assembly, Chapter 317. The
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remaining changes have been made to reflect the statutory changes made by 2005 Acts of
Assembly, Chapter 927.

Substantive amendments to Subsection A were necessitated by 2002 Acts of Assembly, Chapter
364 and 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-710. Final local determination.

A.

Provided the application is filed in good faith and not merely for pugpokdelay, the local
assessing officer shall conduct a full review of the fassgrions, and authorities submitted
by the taxpayer.

During this process the local assessing officer may hold conésenith the taxpayer,
conduct further inquiries, or perform additional audits as required ¢t i@dair conclusion
on the issues presented by the taxpayer.

Within a reasonable time of receipt of the Application for Reyitw local assessing officer
shall issue a signed and dated Final Local Determination setting forflcteeand arguments
in support of his positian

Each final written determination shall contain the following notice:

You may appeal this Final Local Determination to the Tax Commissioner
as follows:

If you wish to appeal, you must act within 90 days from the datki®final Local
Determination by filing an Appeal to the Tax Commissioner-&-Box—1880,

Richmeond\Virginia—2321-8880.the following address:

Appeals and Rulings
Virginia Department of Taxation
Post Office Box 27203
Richmond, Virginia 23261-7203

Collection activity may commence or resume at any time #ite date of this Final
Local Determination and will not be suspended until a Notice of InteAppeal or
an Appeal to the Tax Commissioner is timely filed and thellasaessing officer
receives a copy. If you intend to appeal, you should immediatelyder@iwritten
Notice of Intent to Appeal to the local assessing officertartie Tax Commissioner
so that collection activities are not reinstated or do not b&gatlection activity may
beqgin or resume if you do not file a complete application foerewithin 30 days of
filing the notice of intent to appeal. A form for preparingogice of intent to appeal
are located in 23 VAC 10-500-802.

The BPOL Guidelines Regulations (23 VAC 10-500-10 et seq.) and the
applicable Code of Virginia sections for preparing an Appeal to the Tax

Commissioner are available at-the-office—of-thelocal-assessing-officeror at

the General Assembly’s website.
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Source:

2000 BPOL Guidelines, § 7.8.3.
The changes to Subsection C are necessitated by 2005 Acts of Assembly, Chapter 927.

The changes to the section are necessary to conform it to the Guidelines for Appealing Local
Mobile Property.
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23VAC10-500-711. Final Local Determinationr-AppeaExhibit.

FINAL LOCAL DETERMINATION
(DATE)

(Name)
(Organization)
(Address)

(City, State ZIP)

Re: _Code of Virginiag 58.1-3703.1 A-5 @etermination:
Business, Professional and Occupational License (BPOL) Tax
(Taxpayer’'s name)

Dear (Salutation):
Enclosed please find a final assessment for the base year(s) <ligebhese
After considering your Application for Review made on <date>, a final detetioninan your
application has been reached. We have based our determination upon the following grounds and
relevant facts:
Facts
You (or your client) have challenged:
(Specify the facts and issues presented in the Application for Review)
Determination

Based upon the facts we discovered during the audit and applicable local stttiteestatutes,
and case law, we have determined:

(Final determination)
(Notification of taxpayer’s rights)
You may appeal this Final Local Determination to the Tax Commissionel@sdol

A. If you wish to appeal, you must act within 90 days from the date of this Final
Local Determination by filing an Appeal to the Tax Commissioner at. P-O-—Bex



Department of Taxation Page 132 of 150

23 VAC 10-500 Business, Professional and Occupational License Tax (Proposed)

Appeals and Rulings
Virginia Department of Taxation
Post Office Box 27203
Richmond, Virginia 23261-7203

B. Collection activity may commence or resume at any time after the date of this
Final Local Determination and will not be suspended until a Notice of Intent to
Appeal or Appeal to the Tax Commissioner is timely filed and the local assessing
officer receives a copy. If you intend to appeal, you should immediately provide
a written Notice of Intent to Appeal to the local assessing officer and to the Tax
Commissioner so that collection activities are not reinstated or do not begin.
Collection activity may begin or resume if you do not file a complete application
for review within 30 days of filing the notice of intent to appeal.

C. The BPOL Guidelines Requlations (23 VAC 10-500-10 et seq.) and the
applicable Code of Virginia sections for preparing an Appeal to the Tax
Commissioner are available at the office of the local assessing officer and at the

Virginia-Department-of Taxation General Assembly’s website.

Sincerely,

(name of local assessing officer)
(date)

Source:

2000 BPOL Guidelines, § 7.9.9.

The changes to paragraph B conform the form to the statutory changes made by 2005 Acts of
Assembly, Chapter 927.
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23VAC10-500-712. Procedure in event of nondecision.

The local assessing officer must issue a final written determitian within a
reasonable time of the taxpayer’s timely filing of an Application for Revew. A
taxpayer whose application for correction has been pending for merthan one year
without the issuance of a final determination may, upon not less thanitty days'
written notice to the assessor, elect to treat the application as dediand appeal the
assessment to the Tax Commissioner. The Tax Commissioner shall nohsider an
appeal filed in this manner if he finds that the absence of final dermination on the
part of the assessor was caused by the willful failure or refusal of thexpayer to
provide information requested and reasonably needed by the assessomake his
determination.

Source:

New section necessitated by 2002 Acts of Assembly, Chapter 364.
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23VAC10-500-715. Appeal to the Tax Commissioner; Time limitations.

A. The taxpayer has ninety days from the date of the local assessingffical Local
Determination to file an Appeal to the Tax Commissioner. The address is:

iscioner
Post Office Box-1880
o | \irghi

Appeals and Rulings
Virginia Department of Taxation
Post Office Box 27203
Richmond, Virginia 23261-7203

B. The Tax Commissioner may permit an extension of this period for good cause
shown.

C. The Tax Commissioner shall issue a determination to the taxpatyen 90 days of receipt
of the taxpayer's application, unless the taxpayer and the |leessisg officer are notified
that a longer period will be required.

Source:

2000 BPOL Guidelines, § 7.9.1.

Subsection C is necessitated by 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-720. Appeal to the Tax Commissioner; Procedures.

A. Any person assessed with a local license tax as a result of a determinatiom upon a
administrative appeal to the local assessing officer, that is adverse taitienpasserted by
the taxpayer in such appeal may appeal such assessment to the Tax Commighkiorgd
days of the date of the determination by the local assessing officer. Tlad sipgdebe in
such form as the Tax Commissioner may prescribe and the taxpayer sl sepy of the
appeal upon the local assessing officer.

B. The appeal should contain the following:

1. Complete Application for Review—{detailed-beload submitted to the local assessing
officer.

2. Local assessing officer’s Final Local Determination.

3. A statement explaining why the taxpayer believes the l&sdssing officer is in error.
The statement should include analysis of how the local assessoey affsinterpreted or
misapplied facts or legauthority and also include facts, issues and lag#iority which
the taxpayer believes the local assessing officer failed to take intde@imon.

Source:

New section necessitated by 2005 Acts of Assembly, Chapter 927. Subsection A paraphrases the
statute.

Subsection B was formerly located in § Gf4he 2000 BPOL Guidelines. The term “authority”
has been changed to “legal authority” to conform the definition to that found in the Guidelines
for Appealing Local Mobile Property Taxes.
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23VAC10-500-730. Appeal to the Tax Commissioner; Notice of intent to appeal
filed but appeal to the Tax Commissioner not timely filed.

If a Notice of Intent has been filed with the Tax Commissioner, the Tax Caiomas shall give
written notice to the local assessing officer and to the taxpayer of the ¢a’spgaylure to file an
Appeal to the Tax Commissioner within the time provided forin-these-Guidéia&POL
Regqulations (23 VAC 10-500-10 et seq.)

Source:

2000 BPOL Guidelines, § 7.9.2.
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23VAC10-500-740. Administrative appeal to the Tax Commissioner; Incomplete appeals.
the Tax Commissioner

A.

If the Tax Commissioner receives an appeal that is incompleteaxpayer will be given
notice stating the information is incomplete. The local asseséficgr will be provided a
copy of this notice. The taxpayer will be allowed thirty dgsn the date of such notice to
provide the information or ninety days from the date of the loca&sasyy officer’s Final
Local Determination, whichever is longer.

Additional time to produce the missing items will be grantedompelling circumstances
but only if the taxpayer makes such an extension request in wantthgn the time allowed
under—~9-3-(A)-hereinsubsection A A copy of the request for additional time shall be
mailed to the local assessing officer.

If the taxpayer fails to provide missing item(s) within thenet allotted, the Tax

Commissioner may proceed to decide the appeal based on avafabieation making such

inferences from the failure or refusal to provide requested infamas may be appropriate
under the circumstances. If sufficient information is unavaildblgpermit an adequate
analysis, the appeal will be dismissed.

Source:

2000 BPOL Guidelines, § 7.9.3.
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23VAC10-500-750. Administrative appeal to the Tax Commissioner; Receipt of a complete
appeal.

The Tax Commissioner shall send a notice of receipt of an appeal to the locgihgsses
officer and to the taxpayer.

Source:

2000 BPOL Guidelines, § 7.9.4.
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23VAC10-500-760. Administrative appeal to the Tax Commissioner; Local agpefginr’s
reply; New issues in taxpayer’s appeal.

A. The local assessing officer has thirty days from the datieeofotice of receipt of an appeal
to:

1. File a written reply to the Tax Commissioner with additional information.

2. File a written request to address new issues raised bgxtpayer. If a written request to
address new issues is filed, the appeal shall return to theakse"sing officer to address
new issues. Whenever an appeal is returned to the local agsef&iar because the
local assessing officer has made a written request to adueesissues, the local appeals
process has started again. At this point, the local assessiogr offust make a new
determination which can then be appealed to the Tax Commissiodes@ted-above
in 23VAC10-500-720

3. The Tax Commissioner may request that the local assessingrafiake a new Final
Local Determination on any issues raised for the first timappeal. The local assessing
officer, however, is not required to make a new Final LocaéD@hation but rather can
provide relevant information to the Tax Commissioner who will then radk®al written
determination. If the local assessing officer issues a neal Eocal Determination, that
determination can then be appealed to the Tax Commissioner aseksabovein
23VAC10-500-720

Source:

2000 BPOL Guidelines, § 7.9.5.
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23VAC10-500-770. Administrative appeal to the Tax Commissioner ; Tax
Commissioner’s final determination-ef-the-taxpayers-appeal

A. In determining an appeal, the Tax Commissioner shall predumiedal assessing officer’s
Final Local Determination is correct.

B. The Tax Commissioner shall permit the local assessing offiter participate in the
proceedings.

C. The Tax Commissioner shall issue a written flnaI determlnatru)rlhe taxpayers appeal

within ninety day - 5l A be
made of receipt of the taxpavers appllcatlofﬁhe taxpayer and Iocal assessmg officer will

be notified if a longer period is required.
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D. The Tax Commissioner may make requests for relevant inf@maturing the appeal
process. This request can include meetings and inspectiondibéfacShould the taxpayer
fail to respondwithin a reasonable timéo a request for reasonably available information,
the Tax Commissioner may make a written final determination statinghthlidal assessing
officer’s Final Local Determination is correct.

E. All written and oral information relevant to the determinationthaf taxpayer’s appeal shall
be provided by the Tax Commissioner to the taxpayer and locakeggedficer within a
reasonable time of receipt. All such communications and informatialt ke made a
permanent part of the taxpayer’s case file.

F. Written communications sent by the taxpayer or local assesdinger to the Tax
Commissioner must also be mailed or delivered to the other Ipartiye submitting party.
Such communications shall include a signed and dated certificateothias were provided,
as required by-these-Guidelinte BPOL Reqgulations (23 VAC 10-500-10 et seshpwing
the date of mailing or delivery and the name and address of the addressee.

G. The taxpayer or local assessing officer may requestetimgeto discuss the issues presented
by the appeal.

H. The Tax Commissioner’s final determination shall provide citations to sourag®whation
which provide significant guidance, input, or serve as a basis for the finahdetgon. The
final determination may include an order correcting an assesgueuiant t® 58.1-1822 of
the Code of Virginia

Source:

2000 BPOL Guidelines, § 7.9.6.

Subdivision B is necessitated by 2005 Acts of Assembly, Chapter 927.
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23VAC10-500-780. Administrative appeal to the Tax Commissioner; Withdrawal of appeal

The taxpayer may withdraw his appeal to the Tax Commissioner by making sulest ie
writing any time prior to the issuance of the Tax Commissioner’s finatrdetation. A copy of
the request to withdraw the appeal shall be mailed to the local assessieig Mfithdrawal of
the appeal shall not preclude the Tax Commissioner from issuing for infornigiopases an
advisory opinion of issues presented by that appeal.

Source:

2000 BPOL Guidelines, § 7.9.7.
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23VAC10-500-785. Administrative appeal to the Tax Commissioner ;
Implementation of determination of Tax Commissioner.

Promptly upon receipt of the Tax Commissioner's final determination, the local
assessing officer shall calculate the amount of tax owed by, or refund due to, the
taxpayer consistent with the Tax Commissioner's determination and provide that
information to the taxpayer and to the local officer responsible for collection activity, as
follows:

A. If the determination sets forth a specific amount of tax duelotted assessing officer shall
certify this amount to the local officer responsible for coiteciactivity, who shall issue a
bill to the taxpayer for such amount due, together with intastued, within 30 days of the
date of the determination.

B. If the determination sets forth a specific amount of refund duelotad assessing officer
shall certify this amount to the local officer responsible folection activity, who shall
issue a payment to the taxpayer for such amount due, togethenteitdst accrued, within
30 days of the date of the determination.

C. If the determination does not set forth a specific amount aluax or otherwise requires the
local assessing officer to undertake a new or revised assesshat will result in the
determination of a tax due that has not previously been paid in fulbdlleassessing officer
shall promptly commence the steps necessary to issue a nevisedrassessment. The new
or revised assessment shall be provided to the taxpayer withiry$©@fddne date of the Tax
Commissioner’s determination, or within 60 days after receipt frloentaxpayer of any
additional information requested or reasonably required under the Taxni€sioner’'s
determination, whichever is later. The local assessing eoffghall certify the new
assessment to the local officer responsible for collectiowityctwvho shall issue a bill to the
taxpayer for the amount due, together with interest accruednv@thdays of the date of the
new assessment.

D. If the determination does not set forth a specific amount of refurdor otherwise requires
the local assessing officer issue a new or revised assesdimt will result in the
determination of a refund of taxes previously paid, the local siegesfficer shall promptly
commence the steps necessary to issue a new or reviseanasgeasd provide the same to
the taxpayer within 60 days of the date of the Tax Commisssodetermination, or within
60 days after receipt from the taxpayer of any additionatimtion requested or reasonably
required under the Tax Commissioner’'s determination, whichevertes. laThe local
assessing officer shall certify the new assessment tolotted officer responsible for
collection activity, who shall issue a refund to the taxpayer for the amouwax dfie together
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with interest accrued, within 30 days of the date of the new assessment.

Source:

New section necessitated by 2005 Acts of Assembly, Chapter 927. The section paraphrases the
statutory provisions.
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23VAC10-500-790. Administrative appeal to the Tax Commissioner;
Confidentiality of determinations and advisory opinions.

Tax Commissioner determinations and advisory opinions made available to the public shal
eliminate any reference to the identities of the taxpayer and the loeaseggofficer.

Source:

2000 BPOL Guidelines, § 7.9.8.
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23VAC10-500-800. Appeal to the circuit court; Generally.

A. Following an order made by the Tax Commissioner, the taxpayeneolotal assessing
officer may file an appeal to the circuit court pursuanbt1-3984 of the Code of Virginia
The burden shall be on the appealing party to show that the rulihg dfak Commissioner
iS erroneous.

B. Neither the Tax Commissioner nor the Department of Taxatidhshanade a party to the
appeal merely because the Tax Commissioner has issued a final determination.

Source:

2000 BPOL Guidelines, § 7.10.
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23VAC10-500-820. Appeal to the circuit court; suspension of collection aadtiy.

A. On receipt of a notice of intent to file an appeal to the cicitrt of an order or
final determination of the Tax Commissioner and upon payment of tberdamf
the tax that is not in dispute together with any penalty arstesit then due with
respect to such undisputed portion of the tax, the local officer rebporier
collection activity must further suspend collection activity whie court retains
jurisdiction unless the court, upon appropriate motion after notice and a
opportunity to be heard, determines that (i) the taxpayer's appficfor judicial
review is frivolous; (ii) collection would be jeopardized by delary(iii) suspension
of collection would cause substantial economic hardship to the locakiyr
purposes of determining whether substantial economic hardship to thityloca
would arise from a suspension of collection activity, the court slmaibider the
cumulative effect of then-pending appeals filed within the Ibcdly different
taxpayers that allege common claims or theories of relief.

B. Upon a determination that the appeal is frivolous, that collection may be jeogardize
by delay, or that suspension of collection would result in subdtad@nomic
hardship to the locality, the court may require the taxpayer tothmyamount in
dispute or a portion thereof, or to provide surety for payment ofatheunt in
dispute in a form acceptable to the court.

C. No suspension of collection activity shall be required if the apge#the circuit
court fails to identify with particularity the amount in dispute.

D. Collection activity will continue to be suspended unless an appethlet circuit
court is filed and a copy served on the local assessing offiteinvd0 days of
filing a notice of intent to file an appeal to the circuit court.

E. Suspension of collection activity shall not be applicable to anyahpgbat is
initiated by the direct filing of an appeal to the circuit ¢quursuant taCode of
Virginia 8 58.1-3984 without prior exhaustion of the right to appeal the assessment
administratively to the local assessing officer and the Tax Conuné&spursuant to
Code of Virginia8 58.1-3703.1.
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New section necessitated by 2005 Acts of Assembly, Chapter 927. The section paraphrases the
statutory provisions.
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23VAC10-500-811. Appeal to the circuit court; Suspension of payment ofsgiuted
amount of refund.

A. Payment of any refund determined to be due pursuant to the Tax €siomer’'s
determination shall be suspended if the locality serves upon the ¢éaxpagptice of intent to
file an appeal to the circuit court of the determination and treysamount of the refund not
in dispute, including tax and accrued interest, within 60 days of thettite determination.
Payment of such refund shall remain suspended while the court jatasdgtion unless the
court, upon appropriate motion after notice and an opportunity to be heard, idesctinat
the locality's appeal to the circuit court is frivolous.

B. No suspension of refund activity shall be permitted if the local@gpeal to the circuit court
fails to identify with particularity the amount in dispute.

C. The requirement that the obligation to make a refund be suspendedesds® unless an
appeal to the circuit court is filed and served on the taxpaybinvwadb days of the service of
the notice of intent to file such application.

Source:

New section necessitated by 2005 Acts of Assembly, Chapter 927. The section paraphrases the
statutory provisions.
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