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SUBJECT: Final Exempt Regulation — 22VAC40-705 (Amend CPS Reguiation
Resulting from 2026 Legislation)

[ am in receipt of the attached regulation. You have asked the Office of the Attorney
General to review and determine if the State Board of the Virginia Department of Social
Services has the statutory authority to promulgate the proposed regulation and if the
proposed amendments to the regulation comport with the applicable state and federal
laws.

This regulatory action (1) clarifies that a pregnant woman's prenatal use of a
controlled substance or drug as prescribed by such woman’s health care provider for
opioid addiction recovery shall not solely be a reason to suspect that a child is abuse or
neglected, as required by Ch. 585 of the 2026 Acts of Assembly; (2) expands the
enumerated list of mandated reporters to include any athletic coach, director, or other
person 18 years of age or older employed by or volunteering with the athletics program
of a public or private elementary or secondary school, including interscholastic teams and
clubs, and expands a reason to suspect a child is abused or neglected to include
suspected violations of 18.2-370 through 18.2-370.6 or 18.2-374.3 involving a child and
enhances the penalty for failure to report where such offense is alleged to have occurred
at a private or state-operated hospital, institution, or facility to which children have been
committed or where children have been placed for care or treatment, as required by Ch.
845 of the 2026 Acts of Assembly; and (3) requires local departments of social services
to respond within 24 hours to valid complaints involving a victim child under age three
and to determine the validity of complaints alleging suspected abuse or neglect of children
under age three and children under the age of 18 with disabilities as defined in 22.1-213
of the Code of Virginia, as required by Ch. 900 of the 2026 Acts of Assembly.

It is my opinion that the State Board of DSS has the authority to promulgate
this regulation, and that in so doing the State Board does not exceed its authority. Further,
it is my view that this regulation is appropriate for the exempt rule making process under



Article 2.2-4006(A)(4)(a) of the APA and to the extent the legislation declares the
regulations exempt. If you have any questions or need additional information about these
regulations, please contact me at 786-4856.

cc: Kim F. Piner, Esquire

Attachment
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22VAC40-705-40. Complaints and reports of suspected child abuse or neglect.

A. Persons who are mandated to report are those individuals defined in § 63.2-1509 of the

Code of Virginia.

1. Mandated reporters shall report immediately any suspected abuse or neglect that they
learn of in their professional or official capacity unless the person has actual knowledge
that the same matter has already been reported to the local department or the

department's toll-free child abuse and neglect hotline.

2. Pursuant to § 63.2-1509 of the Code .of Virginia, if information is received by a teacher,
staff member, resident, intern, or nurse in the course of hi_s professional services in a
hospital, school, or other similar institution, such person may rﬁake reports of suspected
ébuse or neglect immediately to the person in charge of the institution or department, or
his designee, who shall then make such report forthwith. If the initial report of suspected
abuse or neglect is made to the person in charge of the institution or department, or his
designee, such person shall (i) notify the teacher, staff member, resident, intern, or nurse
who made the initial report when the report of suspected child abuse or neglect is made
to the local department or to the department's toll-free child abuse and neglect hotline; (ii)
provide the name of the individual receiving the report; and (iii) forward any communication
resulting from the report, including any information about any actions taken regarding the

report, to the person who made the initial report.



3. Mandated reporters shall disclose all information that is the basis for the suspicion of
child abuse or neglect and shall make available, upon request, to the local department

any records and reports that document the basis for the complaint or report.

4. Pursuant to § 63.2-1509 D of the Code of Virginia, a mandated reporter's failure to
report as soon as possible, but no longer than 24 hours after having reason to suspect a

reportable offense of child abuse or neglect, shall result in a fine.

5. In cases evidencing acts of rape, sodomy, or object sexual penetration as defined in
Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2 of the Code of Virginia, a person
who knowingly and intentionally fails to make the report required pursuant to § 63.2-1509

of the Code of Virginia shall be guilty of a Class 1 misdemeanor.

6. Where subh reportable offense is alleged to have occurred at a private or state-operated

hospital, institution, or facility to which children have been committed or where children

have been placed for care and treatment, a person who knowingly and intentionally fails

to make the report required pursuant to § 63.2-1509 of the Code of Virginia shall be quilty

of a Class 1 misdemeanor. A second or subsequent conviction of this subsection is a

Class 6 felony.

67. Pursuant to § 63.2-1509 B of the Code of Virginia, certain medical facts indicating that
a newborn may have been exposed to a controlled substanbe prior to birth constitute a
reason to suspect that a child is abused or neglected and must be reported. Such facts
shall include (i) a finding made by é health care provider within six weeks of the birth of a
child that the child was born affected by substance abuse or experiencing withdrawal
symptoms resulting from in utero drug exposure; (ii) a diagnosis made by a health care
provider within four years following a child's birth that the child has an iliness, disease, or
condition that, to a reasonable degree of medical certainty, is attributable to maternal

abuse of a controlled substance during pregnancy; or (i) a diagnosis made by a health



care provider within four years following a child's birth that the child has a fetal alcohol

spectrum disorder attributable to in utero exposure to alcohol. However, a pregnant

woman's prenatal use of a controlled substance or drug as prescribed by such woman's

health care provider for opioid addiction recovery shall not solely be a reason to suspect

that a child is abused or neglected. When "reason to suspect" is based upon this

subsection such fact shall be included in the report along with the facts relied upon by the
person making the report. Such reports shall not constitute a per se finding of child abuse
or neglect. If a health care provider in a licensed hospital makes any medical finding or
diagnosis set forth in clause (i), (ii), or (iii) of this subdivision, the hospital shall require the
development of a written discharge plan under protocols established by the hospital

pursuant to § 32.1-127 B 6 of the Code of Virginia.

a. For purposes of this regulation, "affected by substance abuse" is a determination
by a health care professional and may be determined by clinical fndicators that include
maternal and infant presentation at birth; substance use and medical histories; and
include toxicology study results of the infant that are positive for illegal substances or

indicate abuse of controlled substances.

b. When a valid report or complaint is made pursuant to § 63.2-1509 B of the Code of
Virginia, the local department must immediately assess the child's circumstances and
any threat to the child's health and safety. Pursuant to 22VAC40-705-110 A, the local

department must conduct an initial safety assessment.

¢. When a valid report or complaint is made pursuant to § 63.2-1509 B of the Code of
Virginia, the local department may petition a juvenile and domestic relations district
court for any necessary services or court orders needed to ensure the safety and

health of the child in accordance with § 16.1-241.3 of the Code of Virginia.



d. Pursuant to § 63.2-1508 C of the Code of Virginia, when a valid report or complaint
is based on one of the factors in § 63.2-1509 B, the local department shall conduct a
family assessment, unless an investigation is required or necessary to protect the

safety of the child.

(1) Pursuant to § 63.2-1506 of the Code of Virginia, the local department shall
determine whether the mother of an infant who was exposed to a controlled substance
sought substance abuse counseling or treatment prior to the child's birth. For purposes
of this chapter, substance abuse counseling or treatment includes education about the
impact of alcohol and drugs, legal or illegal, on the infant and on the maternal-child

relationship, and education about relapse prevention.

(2) The substance use counseling or treatment should attempt to serve the purposes
of treating the substance use disorder, strengthening the maternal relationship with

the infant and siblings, and achieving and maintaining a sober, drug-free lifestyle.

e. Pursuant to § 63.2-1506 of the Code of Virginia, the local department shall develop

a plan of safe care.

f. Facts solely indicating that the infant may have been exposed to controlled
substances prior to birth are not sufficient to render a founded disposition of abuse or

neglect in an investigation.

8. Pursuant to § 63.2-1509 C of the Code of Virginia, any suspected violation of §8§ 18.2-

370 through 18.2-370.6 or § 18.2-374.3 involving a child constitutes a reason to suspect

that a child is abused or neglected and must be reported.

B. Persons who may report child abuse or neglect include any individual who suspects that a

child is being abused or neglected pursuant to § 63.2-1510 of the Code of Virginia.

C. Complaints and reports of child abuse or neglect may be made anonymously.



D. Any person making a complaint or report of child abuse or neglect shall be immune from
any civil or criminal liability in connection therewith, unless it is proven that such person acted in

bad faith or with malicious intent pursuant to § 63.2-1512 of the Code of Virginia.

E. When the identity of the reporter is known to the department or local department, these
agencies shall not disclose the reporter's identity unless court ordered or required under § 63.2-
1503 D of the Code of Virginia. Upon request, the local department shall advise the person who

was the subject of an unfounded investigation if the complaint or report was made anonymously.

F. If a person suspects that he is the subject of a report or complaint of child abuse or neglect
made in bad faith or with malicious intent, that person may petition the court for access to the
record including the identity of the reporter or complainant pursuant to § 63.2-1514 of the Code
of Virginia.

G. Any person age 14 years or older who makes or causes to be made a knowingly false
complaint or report of child abuse or neglect and is convicted shall be guilty of a Class 1

misdemeanor for a first offense pursuant to § 63.2-1513 of the Code of Virginia.
1. A subsequent conviction results in a Class 6 felony.

2. Upon receipt of notification of such conviction, the department will retain a list of

convicted reporters.

3. The subject of the records may have the records purged upon presentation of a certified

copy of such conviction.
4. The subject of the records shall be notified in writing that the records have been purged.

H. To make a complaint or report of child abuse or neglect, a person may telephone the
department'’s toll-free child abuse and neglect hotline or contact a local department of jurisdiction

pursuant to § 63.2-1510 of the Code of Virginia.



I. A local department of jurisdiction must determine the validity of a complaint of child abuse

or neglect and, if valid, conduct an investigation or family assessment.

1. If the local department that first receives a complaint or report of child abuse or neglect
has jurisdiction, that local department becomes a local department of jurisdiction and shall
assume responsibility to determine validity and, if the complaint or report is valid, to ensure

that a family assessment or an investigation is conducted.

2. If the local department that first receives a complaint or report of child abuse or neglect

does not have jurisdiction, that local department must immediately do the following:

a. Document and transfer the complaint or report in the child abuse and neglect

information system;
b. Contact the local department of jurisdiction to advise of the transfer: and

c. Advise the person making the complaint of the name and telephone number for the

local department of jurisdiction.

3. A local department of jurisdiction may ask another local department to assist in
conducting the family assessment or investigation. If assistance is requested, the local

department shall comply.

4. A local department of jurisdiction may ask another local department through a

cooperative agreement to assist in conducting the family assessment or investigation.

5. If a local department employee is suspected of abusing or neglecting a child, the
complaint or report of child abuse or neglect shall be made to the juvenile and domesti_c
relations district court of the county or city where the alleged abuse or neglect was
discovered. The judge shall assign the report to a local department that is not the employer
of the subject of the report, or if the judge believes that no local department in a reasonable

geographic distance can be impartial in responding to the reported case, the judge shall



assign the report to the court service unit of the judge's court for evaluation pursuant to §§
63.2-1509 and 63.2-1510 of the Code of Virginia. The judge may consult with the

department in selecting a local department to respond.

6. In cases where an employee at a private or state-operated hospital, institution, or other
facility or an employee of a school board is suspected of abusing or neglecting a child in
such hospital, institution, or other facility or public school, the local department of
jurisdiction shall request the depértment and the- relevant private or state-operated
hospital, institution, or other facility or school board to assist in conducting a joint
investigation in accordance with regulations adopted in 22VAC40-730, in consultation with
the Departments of Education, Health, Medical Assistance Services, Behavioral Health

and Developmental Services, Juvenile Justice, and Corrections.
22VAC40-705-50. Actions to be taken upon receipt of a complaint or report.

A. All complaints and reports of suspected child abuse or neglect shall be recorded in the child
abuse and neglect information system and either screened out or determined to be valid upon
receipt by the local department of jurisdiction and if valid, acted on within the determined response

time. The local department of jurisdiction has a specific duty to determine the validity of any

complaint or report alleging suspected abuse or neglect of a child under the age of three or of a

child under the age of eighteen with a disability as defined in § 22.1-213 of the Code of Virginia.

This responsibility includes the review and evaluation of all information received in such

complaints or reports to ensure that potential indicators of abuse or neglect involving these

children are appropriately identified and that the report is classified in accordance with applicable

statutory and requlatory requirements. The local department shall document the age of the child

and, when applicable, whether the child meets the definition of disability under § 22.1-213 of the

Code of Virginia as part of its initial receipt and review of the complaint or report. A record of all

reports and complaints made to a local department or to the department that were not valid shall



be purged one year after the date of the report or complaint unless a subsequent report or

complaint is made.

B. Pursuant to § 63.2-1506.1 A of the Code of Virginia, the local department shall conduct a
human trafficking assessment when a report or complaint alleges that a child is a victim of sex
trafficking or severe forms of trafficking, which is defined in § 63.2-100 of the Code of Virginia; the
federal Trafficking Victims Protection Act of 2000 (22 USC § 7102 et seq.); and the federal Justice
for Victims of Trafficking Act of 2015 (42 USC § 5101 et seq.) as a commercial sex act that is
induced by force, fraud, or coercion, or in which the person induced to perform such an act has
not attained 18 years of age or the recruitment, harboring, transportation, provision, or obtaining
of a person for labor or services, through the use of force, fraud, or coercion for the purpose of
subjection to involuntary servitude, peonage, debt bondage, or slavery, unless at any time during
the human trafficking assessment the local department determines that an investigation or family

assessment is required pursuant to § 63.2-1505 or 63.2-1506 of the Code of Virginia.

C. For all valid complaints or reports of child abuse or neglect the local department of social

services shall determine whether to conduct an investigation or a family assessment.

Pursuant to § 63.2-1508 of the Code of Virginia, a valid report or complaint regarding a
child who has been identified as a victim of sex trafficking or severe forms of trafficking as
defined in § 63.2-100 of the Code of Virginia; the federal Trafficking Victims Protection Act
of 2000 (22 USC § 7102 et seq.); and the federal Justice for Victims of Trafficking Act of
2015 (42 USC § 5101 et seq.) may be established if the alleged abuser is the alleged
victim child's parent, other caretaker, or any other person suspected to have caused such

abuse or neglect.

D. The local department shall not conduct a family assessment or investigate complaints or

reports.of child abuse or neglect that are not valid.



E. The local department shall report certain cases of suspected child abuse or neglect to the
local attorney for the Commonwealth and the local law-enforcement agency pursuant to § 63.2-

1503 D of the Code of Virginia.

F. Pursuant to § 63.2-1503 D of the Code of Virginia, the local department shall develop,
where practical, a memoranda of understanding for responding to reports of child abuse and

neglect with local law enforcement and the local office of the commonwealth's attorney.
G. The local department shall report to the following when the death of a child is involved:

1. When abuse or neglect is suspected in any case involving the death of a child, the local
department shall report the case immediately to the regional medical examiner and the

local law-enforcement agency pursuant to § 63.2-1503 E of the Code of Virginia.

2. When abuse or neglect is suspected in any case involving the death of a child, the local
department shall report the case immediately to the attorney for the Commonwealth and

the local law-enforcement agency pursuant to § 63.2-1503 D of the Code of Virginia.

3. The chal department shall contact the department immediately upon receiving a

complaint involving the death of a child and at the conclusion of the investigation.

4. The department shall immediately, upon receipt of information, report on all child
fatalities to the state board in a manner consistent with department policy and procedures
approved by the board. At a minimum, the report shall contain information regarding any
prior statewide child protective services involvement of the family, alleged abuser or

neglector, or victim.
H. Valid complaints or reports shall be screened for high priority based on the following:
1. The immediate danger to the child;

2. The severity of the type of abuse or neglect alleged;



3. The age of the child;

4. The circumstances surrounding the alleged abuse or neglect;
5. The physical and mental condition of the child; and

6. Reports made by mandated reporters.

|. The local department shall respond within the determined response time. The response
shall be a family assessment or an investigation. Any valid report may be investigated, but in
accordance with § 63.2-1506 C of the Code of Virginia, those cases shall be investigated that
involve (i) sexual abuse, (i) a child fatality, (iii) abuse or neglect resulting in a serious injury as
defined in § 18.2-371.1 of the Code of Virginia, (iv) a child having been taken into the custody of
the local department of social services, or (v) a caretaker at a state-licensed child day care center,
religiously exempt child day center, regulated family day home, private or public school, or
hospital or any institution. Pursuant to § 63.2-1506 B 1 of the Code of Virginia, when a valid report
or complaint regarding a substance-exposed infant is received, the local department shall conduct
a family assessment, unless an investigation is required in accordance with § 63.2-1506 C of the

Code of Virginia.

1. The purpose of an investigation is to collect the information necessary to determine or

assess the following:
a. The immediate safety needs of the child;
b. Whether or not abuse or neglect has occurred;
c. Who abused or neglected the child;
d. To what extent the child is at risk of future harm;

e. What types of services can meet the needs of this child or family; and



f. If services are indicated and the family appears to be unable or unwilling to-

participate in services, what alternate plans will provide for the child's safety.

2. The purpose of a family assessment is to engage the family in a process to collect the

information necessary to determine or assess the following:
a. The immediate safety needs of the child;
b. The extent to which the child is at risk of future harm:
c. The types of services that can meet the needs of the child or family; and

d. If services are indicated and the family appears to be unable or unwilling to
participate in services, the plans that will be developed in consultation with the family
to provide for the child's safety. These arrangements may be made in consultation with

the caretaker of the child.

3. The local department shall use reasonable diligence to locate an'y‘ child for whom a
report or complaint of suspected child abuse or neglect has been received and determined
valid and persons who are the subject of a valid report if the whereabouts of such persons

are unknown to the local department pursuant to § 63.2-1503 F of the Code of Virginia.
4. The local department shall document its attempts to locate the child and family.

5. In the event the alleged victim child cannot be found after the local department has
exercised reasonable diligence, the time the child cannot be found shall not be computed
as part of the timeframe to complete the investigation, pursuant to § 63.2-1505 B 5 of the

Code of Virginia.

8. Pursuant to § 63.2-1503 N of the Code of Virginia, the local department shall transmit

information regarding reports, complaints, family assessments, and investigations



involving children of active duty members of the United States Armed Forces or members

of their household to family advocacy representatives of the United States Armed Forces.
22VAC40-705-80. Family assessment and investigation contacts.

A. During the course of the family assessment, the child protective services worker shall
document in writing in the state automated system the following contacts and observations. When
any of these contacts or observations is not made, the child protective services worker shall

document in writing why the specific contact or observation was not made.

1. The child protective services worker shall conduct a face-to-face interview with and
observe the alleged victim child within the determined response time. When a victim child
is younger than twe three years of age, this contact shall be within 24 hours of receiving

the report.

2. The child protective services worker shall conduct a face-to-face interview with and

observe all minor siblings residing in the home.

3. The child protective services worker shall conduct a face-to-face interview with and

observe all other children residing in the home with parental permission.

4. The child protective services worker shall conduct a face-to-face interview with the

alleged victim child's parents or guardians or any caretaker named in the report.

5. The child protective services worker shall observe the family environment, contact

pertinent collaterals, and review pertinent records in consuiltation with the family.

B. During the course of the investigation, the child protective services worker shall document

in writing in the state automated system the following contacts and observations. When-any-of




1. The child protective services worker shall conduct a face-to-face interview with and
observation of the alleged victim child within the determined respbnse time. When a victim
child is younger than twe three years of age, this contact shall be within 24 hours of
receiving the report. If a local multidisciplinary team has determined that an interview of
the child by a children's advocacy center is needed and an interview with a children's
advocacy center within the jurisdiction cannot be completed. within 14 days, the local
department may facilitate the interview with a children's advocacy center located in
another jurisdiction. All interviews with alleged victim children must be electronically

recorded, except when the child protective services worker determines that:

a. The child's safety may be endangered by electronically recording the child's

statement;

b. The age or developmental capacity of the child makes electronic recording

impractical;
¢. The child refuses to participate in the interview if electronic recording occurs;

d. In the context of a team investigation with law-enforcement personnel, the team or

team leader determines that electronic recording is not appropriate; or

e. The victim provided new information as part of a family assessment and it would be
detrimental to reinterview the victim and the child protective services worker provides

a detailed narrative of the interview in the investigation record.

In the case of an interview conducted with a nonverbal child where none of the exceptions
in this subdivision apply, it is appropriate to electronically record the questions being asked
by the child protective services worker and to describe, either verbally or in writing, the

child's responses. A child protective services worker shall document in detail in the record



and discuss with supervisory personnel the basis for a decision not to electronically record

an interview with the alleged victim child.

A child protective services finding may be based on the written narrative of the child
protective services worker in cases where an electronic recording is unavailable due to

equipment failure or the exceptions in this subdivision 1.

2. The child protective services worker shall conduct a face-to-face interview with and

observe all minor siblings residing in the home.

3. The child protective services worker shall conduct a face-to-face interview with and

observe all other children residing in the home with parental permission.

4. The child protective services worker shall conduct a face-to-face interview with the

alleged abuser or neglector.

a. The child protective services worker shall inform the alleged abuser or neglector of
the alleged abuser or neglector's right to electronically record any communication .

pursuant to § 63.2-1516 of the Code of Virginia.

b. If requested by the alleged abuser or neglector, the local department shall provide
the necessary equipment in order to electronically record the interview and retain a

copy of the electronic recording.

5. The child protective services worker shall conduct a face-to-face interview with the

alleged victim child's parents or guardians.

6. The child brotective services worker shall observe the environment where the alleged
victim child lives. This requirement may be waived in complaints or reports of child abuse
and neglect that took place in state-licensed and religiously exempted child day centers,

regulated and unregulated family day homes, private and public schools, group residential



facilities, hospitals, or institutions where the alleged abuser or neglector is an employee

or volunteer at such facility.

7. The child protective services worker shall observe the site where the alleged incident

took place.

8. The child protective services worker shall conduct interviews with collaterals who have

pertinent information relevant to the investigation and the safety of the child.

9. When any of these contacts or observations is not made, the child protective services

worker shall document in writing why the specific contact or observation was not made.

C. Pursuant to §§ 63.2-1505 and 63.2-1506 of the Code of Virginia, local departments.may
obtain and consider statewide criminal history record information from the Central Criminal
Records Exchange and shall obtain anbd consider results of a search of the Central Registry on
any individual who is the subject of a ch-ild abuse and neglect investigation or family assessment
where there is evidence of child abuse or neglect and the local department is evaluating the safety
of the home and whether removal is necessary to ensure the child's safety. The local department
may also obtain a criminal record check and a Central Registry check on all adult household
members residing in the home of the alleged abuser or neglector and where the child visits.
Pursuant to § 19.2-389 of the Code of Virginia, local departments are authorized to receive
criminal history information on the person who is the subject of the investigation as well as other
adult members of the household for the purposes in § 63.2-1505 of the Code of Virginia. The
results of the criminal record history search may be admitted into evidence if a child abuse or
neglect petition is filed in connection with the child's removal. Local departments are prohibited

from dissemination of this information except as authorized by the Code of Virginia.

D. Pursuant to §§ 63.2-1505 and 63.2-1506 of the Code of Virginia, local departments must

determine whether the subject of an investigation or family assessment has resided in another



state within the last five years, and if the subject has resided in another state, shall request a

search of the child abuse and rieglect registry or equivalent registry maintained by such state.



