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GENERAL PROCEDURES AND INFORMATION FOR LICENSURE

PART I. INTRODUCTION
22 VAC 40-80-10. Definitions.
The following words and terms, when used in this chapter, shall have the following meanings,
unless the context clearly indicates otherwise:

“Administrative hearing” means a hearing that is conducted pursuant to § 2.2-4020 of the

Administrative Process Act, Code of Virginia

"Adult care facility" means alicensed adult-careresidence assisted living facility or adult day care

center.

“ Adverse action” means any case where the department either gives notice of revocation or

refuses to issue alicense for an assisted living facility, adult day care center or child welfare

agency or imposes another administrative sanction pursuant to Virginia Code § 63.2-1709.

“Aqggrieved party” means an applicant or licensee who has requested an appeal in accordance

with instructions provided after the department has given written notice of the imposition of an

administrative sanction or adverse action for an assisted living facility, adult day care center, or

child welfare agency.
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pertion-of-the standard-for-a-stated-time-perted permission is granted by the department to a

licensee or applicant for licensure to meet the intent of a standard by some means other than as

specified by the standard when the applicant or licensee has demonstrated (i) that the

implementation of a standard would impose a substantial financial or programmatic hardship and

(ii) that the variance would not adversely affect the safety and well-being of personsin care.

"Applicant” means the person, corporation, partnership, association, limited liability company or

public agency whieh that has applied for alicense.

"Board" means the State Board of Social Services.

"Child welfare agency" means a child day center, ehttd-day-center-system; child-placing agency,

child-caring institution, family day home, family day system, or independent foster home.

"Commissioner" means the Commissioner of the Department of Social Services.

"Complaint” means an accusation that a Heensed-faetity-isnet-in-comphiance with-Hicensing

standards-or-taw facility that is subject to licensure is operating without alicense or that alicensed

facility is not in compliance with licensing standards or law.

"Conditional license" means a license whieh that may be issued to a new facility to operate in

order to permit the applicant to demonstrate compliance with specified standards.

“Consent agreement” means an agreement between the licensee and the department that the

licensee will perform specific actions for the purpose of correcting violations to come into
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compliance with standards or statutes.

"Council" means the Child Day-Care Council.

“Day” means a calendar day unless otherwise specified.

"Denia” means the act of refusing to grant a license after receipt of an eriginal initial or renewal

application.

"Department” means the Department of Social Services.

"Early compliance" means that the licensee has demonstrated full compliance with requirements,

allowing the department to replacement of a provisional or conditional license with aregular

license.

“Functional design” means the design features of building and grounds not regulated by the
Building Code, necessary for particular activities and operations of afacility subject to licensure by

the Department of Social Services.

"Good character and reputation” means findings have been established and knowledgeable,
reasonable, and objective people agree that the individual (i) maintains business or professional,
family, and community relationships which are characterized by honesty, fairness, truthfulness, and
dependability; and (ii) has a history or pattern of behavior that demonstrates the individual is
suitable and able to administer a program for the care, supervision, and protection of children or

adults. Relatives by blood or marriage and persons who are not knowledgeable of the individual,
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such as recent acquai ntances, may not be considered objective references.

“Hearing” means agency processes other than those informational or factual inquiries of an

informal nature provided in Virginia Code 88 2.2-4007 and 2.2-4019 and includes only (i)

opportunity for private parties to submit factual proofsin formal proceedings as provided in

Virginia Code 8§ 2.2-4009 in connection with the making of regulations or (ii) asimilar right of

private parties of public agencies as provided in Virginia Code § 2.2-4020 in connection with case

decisions.

“Hearing coordinator” means the person designated by the Department of Social Services to

perform certain administrative functions involved in setting up and carrying out the hearings

concerning adverse action on alicense for an assisted living facility, adult day care center or child

welfare agency, as set out herain.

“Hearing officer” means an attorney selected from alist maintained by the Executive Secretary of

the Supreme Court in accordance with Virginia Code § 2.2-4024 to preside at hearings concerning

adverse action on alicense for an assisted living facility, adult day care center or child welfare

agency.

“Informal conference” means the informal fact-finding procedures available pursuant to Virginia

Code 88 2.2-4019 and 2.2-3021.

"Licensee" means the person, corporation, partnership, association, limited liability company, or
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public agency to whom alicense isissued and who is legally responsible for compliance with the

regulations and statutory requirements related to the facility.

"Probationary status' means the placing of a licensee on notice that the ehitd-welfare facility or
agency is substantially out of compliance with the terms of its license and the health, safety, and

well-being of ehitdren personsin care are at risk. Probationary statusis a precursor to more serious

action such as revocation, denial, or injunctive action unless immediate corrective action occurs.

"Provisional license" means a license whieh that may be issued upon expiration of aregular
license when the licensee is temporarily unable to substantially comply with the requirements of

the standards law and regulations.

“Recommended findings of fact and recommended decision” means the report prepared by the

hearing officer upon evidence presented in the administrative hearing based on the applicable laws

and regulations under which the department operates.

"Regular license" means a license whieh that isissued for 12 months or more as provided in

Chapters 9-and-10-of Fitle-63-1 17 of Title 63.2 of the Code of Virginiato afacility determined to

be in substantial compliance with applicable standards and regulations. The actual duration of the

licensure period is stated on the license.

"Revocation" means the act of terminating alicense during its effective dates because of findings

of serious noncompliance.
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“Special order” means an order imposing an administrative sanction issued to any party licensed

pursuant to Title 63.2 of the Code of Virginia by the Commissioner that has a stated duration of not

more than twelve months. A special order shall be considered a case decision as defined in 8§ 2.2-

4001 of the Code of Virginia. The twelve month period begins 30 days after notification of the

issuance of a special order or at the conclusion of all appeal steps.

22 VAC 40-80-20. Preplanning.

A. Licensing staff are available throughout the application er and licensing processes to answer
guestions and provide consultation and technical assistance (see 22 VAC 40-80-130).

B. In order to avoid costly errors, applicants and prospective applicants are urged to present their
building plans to the department as early as possible and before entering into contracts in order to
assure that the building can be preapproved as meeting the department's regulations (see 22 VAC
40-80-150).

C. In addition to making an on-site inspection of the proposed facility and the proposed services,
the department will investigate the financial responsibility of the licensee and will investigate the
character and reputation of the licensee and, if required, staff and household members (see 22 VAC

40-80-160).

PART Il. LICENSING SFANDARBSREGULATIONS

22 VAC 40-80-30. Responsibility of the department.
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Through the administration of the licensing program, the Department of Social Services assumes
responsibility to ensure that licensed facilities and agencies provide children and adults with at
least aminimum level of care in accordance with standards regulations prescribed by the State
Board of Socia Services and Child Day-Care Council. The department also has the responsibility

to investigate allegations of illegal operations and to initiate action to suppressillegal operations.

The Virginia Code requires the State Board of Social Services to adopt standards-and regulations

for the licensure of the following categories of facilities and agencies:

1. Adult day care centers;

2. Adultcareresidences Assisted living facilities;

3. Private child placing agencies,

4. Child caring institutions;

5. Independent foster homes;

6. Family day homes; and

7. Family day systems—and-.

The Virginia Code requires the Child Day-Care Council to adopt standards-and regulations for

the licensure of child day centers.

22 VAC 40-80-40. Adoption of standards regulations.

The State Board of Social Services or the Child Day-Care Council has adopted a-set-ef standards
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regulations for each category listed above. The definition of each category and requirements for

licensure are contained in each set-of-standards regulation.

22 VAC 40-80-50. Standards Regulation development/revision process.

A. In developing or revising standards regul ations for licensed facilities or agencies, the
Department of Social Services, acting as agent for the State Board of Socia Services and Child
Day-Care Council, adheres to the requirements of the Administrative Process Act (—9-6-14:1 §

2.2-4000 et seq. of the Code of Virginia) and the public participation process.

B. Fhedepartment-sotieits Input from licensees, associations of licensees, experts in related
fields, advocacy organizations, consumers, and the general public is solicited in the development or
revision of licensing standards regulations through informal and formal comment periods and
public hearings.

C. Fhe-department-conduets Periodic reviews are conducted and, when necessary, comprehensive
revisions of each set-of-standards regulation to assure that its standards continue to protect
vuhaerable children and adults in out-of-home care while considering the interests of both providers

and consumers of care.

PART IIl. THE LICENSE
22 VAC 40-80-60. General.
A. A licenseto operate afacility or agency isissued to a specific person or organization to

provide out-of-home care to children or adults. An organization may be a partnership,
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association, corporation, limited liability company, or public entity.

Pursuant to Virginia Code § 63.2-1712, any person, officer, or member of a governing board

of any association or corporation that operates an assisted living facility, adult day care

center, or child welfare agency shall be guilty of a Class 1 misdemeanor if he:

Interferes with any representative of the Commissioner in the discharge of hislicensing

duties;

Makes to the Commissioner or any representative of the Commissioner any report or

statement with respect to any assisted living facility, adult day care center, or child welfare

agency that is known by such person to be false or untrue;

Operates or engages in the conduct of these facilities without first obtaining alicense as

required or after such license has been revoked or has expired and not been renewed; or

Operates or engages in the conduct of one of these facilities serving more persons than the

maximum stipulated on the license.

22 VAC 40-80-70. Nontransferability of license.

A licenseis not transferable when there is a change in the ownership or location of the facility or

agency to which the license has been issued.

EXCEPTION: Licensesissued for private child placing agencies and family day systems are
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transferable when agencies change location.

22 VVAC 40-80-80. Conditional license.

The department may issue a conditional license to anew facility or agency in order to permit the

applicant to demonstrate compliance with specified standards. A-cenditional-ticense-may-be

- A conditional license may be

renewed, but the issuance of a conditional license and any renewals thereof shall be for no longer a

period than six successive months. When-thisperiod-expires; When the conditional period is over,

the facility or agency must substantially meet the standards or be denied alicense. Conditional

licenses may be used only for new facilities or agencies.

22 VAC 40-80-90. Regular license.

A regular license isissued when the activities, services, facilities, and applicant's financial
responsibility substantially meet the requirements for alicense that are set forth by standards
regulations adopted by the State Board of Social Services or the Child Day-Care Council and any

additional requirements that may be specified by the Code of Virginia.

22 VAC 40-80-100. Duration of licensure.
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Each license and renewal thereof may be issued for a period of up to three successive years. The
criteriafor determining the periods of licensure are based on the activities, services, management,
and compliance history of the facility.

A triennial three-year license may be issued when afacility's activities, services, and
management routinely and substantially exceed the minimum standards.

A biennial two-year license may be issued when afacility's services and management routinely
meet and maintain compliance with minimum standards and may exceed on a sustained basisin

Some areas.

An annual license may be issued when afacility's activities, services, and management indicate
an inconsistent level of compliance but substantial compliance is reached. Some reinforcement and

guidance are needed in order for the facility to meet or maintain minimum requirements.

EXCEPTION: A license, other than a conditional or provisional license, issued to a child day

center shall have aduration of two years from the date of issuance.

22 VAC 40-80-110. Provisional license.

When aregular license expires and the applicant is temporarily unable to comply with the
requirements of the standards regulations, the department may issue a provisional license for any
period not to exceed six months. A provisional license shall not be issued to afacility or agency

that-helds immediately following a conditional license. At the conclusion of the provisional
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licensure period, the facility or agency must be in substantial compliance with licensing standards

or be denied alicense to continue operation.

22 VVAC 40-80-120. Termsof thelicense.

A. A facility or agency shall operate within the terms of its license.
B. Theterms of any license include:
1. The operating name of the facility or agency;

2. The name of the individual, partnership, association, corporation, limited liability company, or

public entity sponsoring the facility or agency;
3. The physical location of the facility or agency;
4. The maximum number of children or adults who may bein care at any time;
5. The period of time for which the license is effective; and
6. For child care facilities or agencies, the age range of children for whom care may be provided.
C. Theterms of alicense may include other limitations whieh that the department may prescribe

within the context of the standards regulations for any facility or agency.
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D. The provisional license cites the standards with which the licensee is not in compliance.

E. The conditional license cites the standards with which the licensee must demonstrate
compliance when operation begins, and also any standards with which the licenseeis not in
compliance.

F. Prior to changes in operation whieh that would affect the terms of the license, the licensee
shall secure a modification to the terms of the license from the department. (See 22 VAC 40-80-
190.)

G. The following documents shall be posted, when applicable, in a preminent-place-at-each

public-entranee-of conspicuous place on the licensed premi ses;-when-apphicable so that they are

visible to the public:

1. The most recently issued license;

2. The most recent compliance plan or awritten notice of where it may be reviewed in the facility

violation notice;

3. Probationary status announcements; and
4. Denial and revocation notices-; and

5. Any other documents required by the Commissioner.

PART IV. THE LICENSING PROCESS

22 VAC 40-80-130. Preapplication-consultation-Provider support services.
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A. The department’ s programmatic regul ations require both general and specific training in various

subject areas. The department provides pre-application consultation, ongoing technical assistance

and consultation, and formal training sessions. The department’ s licensing representatives will

provide assistance to any person seeking information about obtaining a license and information

about initial and ongoing training requirements.

B. Applicants for licensure shall complete a pre-licensure orientation program that focuses on

health and safety standards, and residents’ rights where applicable, offered through or approved by

the department. The commissioner may, at his discretion, waive the orientation requirement or

issue a license conditioned upon the owner or administrator’ s completion of the required training.

EXCEPTIONS: The following persons are exempt from the reguirements of pre-licensure training:
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an applicant who has previously owned or managed afacility in satisfactory compliance with

requlations; applicants for adult day care centers and child welfare agenciesif notified by the

department that such training is unavailable.

22 VAC 40-80-140. Theinitial application.

A. Upon request, the department will provide an application form for alicense to operate a

facility or agency. There are a number of licensing offices located throughout the state. Fhe

B. The department shalt will consider an application complete when the application fee and all
the required information is submitted in the form required by the department. The schedule of fees
for licensesis provided in 22 VAC 40-160-10 et seg., Fee Requirements for Processing
Applications. If the department finds the application incomplete, the applicant will be notified in

writing within 15 days of receipt of the incomplete application. If the applicant does not resubmit a

compl ete application within 30 days from the notification, all materials except the non-refundable

fee will be returned to the applicant.

C. The applicant shall complete and submit the application to the department at |east 60 days

prior to a planned opening date to allow the department time to act on the application.

D. The applicant may withdraw arequest for alicense.

22 VAC 40-80-150. Approval of buildings and functional design features.
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A valid certificate of occupancy is one prerequisite for licensure. When an application is for
licensure of abuilding whieh that has not previously been used for the type of license or use group
being sought, or when renovations are made in the building, the department must approve
functional design features of the building in accordance with applicable department regulations.
The procedures are as follows:

1. Prior to beginning construction or renovation, the applicant or prospective applicant shall
submit to the department floor plans whieh that clearly indicate the use of space and other plans for

compliance with all requirements for the building;-use-of-space-and-bathreomfaciities and

physical environment contained in the applicable regulations.

(NOTE: Applicants and prospective applicants are urged to present their plans for compliance
with departmental regulations to the department as early as possible and before entering into
contracts in order to assure that the building can be preapproved as meeting the department's
regulations. Architects, contractors, or building officials may not be thoroughly familiar with these
functional design requirements, and costly errors can be avoided through early review by the
department. The plan for structures must clearly indicate the use of space.)

2. The department will notify the applicant or prospective applicant within 10 working days of
receipt if the plansto comply are incomplete, identifying the information still needed before the
request can be considered complete.

3. When a compl ete plan is received, the department will issue within 20 days a Preliminary

Approval Statement or aletter indicating disapproval of the plan and the reasons for disapproval.
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(NOTE: A Preliminary Approval Statement does not imply that the department will approve the
application for licensure since other factors will affect issuance decisions.)

4. All Preliminary Approval Statements are conditional upon there being no change in the
proposal or the circumstances affecting them and upon approval of all required fire, health, or
building officials.

5. The department will forward a copy of the Preliminary Approval Statement to the appropriate
building official.

6. After construction or renovation, department staff will make an on-site inspection to evaluate
compliance with the functional design requirements of the applicable regulations. Findings of this
on-site inspection will be forwarded to the applicant and the local building official.

22 VAC 40-80-160. Theinvestigation.

A. At the time of the initial application and annually thereafter, the applicant or licensee shall be
responsible for obtaining inspection reports from appropriate fire and health agencies to determine
compliance with applicable regulations.

EXCEPTION: Subsection A of this section does not apply to child placing agencies or family
day systems.

1. All buildings shall be inspected and approved by the local building official when required.
This approval shall be documented by a Certificate of Use and Occupancy indicating that the
building is classified for its proposed licensed purpose.

2. At thetime of theinitial application and at least annually thereafter, the applicant or licensee
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shall obtain an inspection report from state or local fire authorities, as applicable, to determine
compliance of the building or buildings with the Virginia Statewide Fire Prevention Code.

3. At thetime of theinitial application and at least annually thereafter, the applicant or licensee
shall obtain an inspection report from state or local health authorities whieh that shall include

approval of general sanitation, and if applicable, water supply, sewage disposal systems, and food

service operations for the building or buildings in which the facility is operated.

B. The department's representative shalt will make an on-site inspection of the proposed facility
or agency and an investigation of the proposed services, as well as an investigation of the character,
reputation, and financial responsibility of the applicant. Compliance with all standards will be
determined by the Department of Social Services. The licenseeis responsible for correcting any
areas of noncompliance found during any on-site inspection.

NOTE: See22 VAC 40-90-10 et seq., 22 VAC 40-190-10 et seq. or 22 VAC 15-50-10 et seq., as

applicable.

C. The applicant or licensee shall make available to the department's representative the facility's
or agency's books and records. The applicant or licensee shall also allow the department's
representative to interview the facility's or agency's agents, employees, residents, participants, and
any person under its custody, control, direction, or supervision.

EXCEPTION: VirginiaCode § 63.2-1702 provides for an exception in regard to inspection of

financial records of child welfare agencies under specified conditions.

D. After the on-site inspection the licensing representative shalt will discuss the findings of the
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investigation with the administrator, er licensee or designee. As applicable, the applicant shall

submit an acceptable plan for correcting any areas of noncompliance following these discussions.
E. At any time during the investigation, an applicant or licensee may request an allowable

variance to any standard whieh that creates a specia hardship. (See Part V Allowable Variance (22

VAC 40-80-220 et seq.).)

22 VAC 40-80-170. Noticeto the applicant of issuance or denial of a license.
A. When the investigation is completed, the department shal will notify the applicant of its

decision regarding the issuance of alicense.

C: B. When the department intends to deny the license, the department shalt will send aletter

stating the reasons for this action and the applicant's right to appeal the decision. (See Part VI (22
VAC 40-80-330 et seq.).)
22 VAC 40-80-180. Determination of continued compliance (renewal and monitoring visits
inspections).

A. In order to determine continued compliance with standards during the effective dates of the

license, the department's licensing representative shalt will make announced and unannounced
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visitsto inspections of the facility or agency during the hours of its operation. The licensee is
responsible for correcting any areas of noncompliance found during renewal or monitoring wisits
inspections.

B. All licensed child welfare agencies shall be inspected at |east twice ayear. At least one un-

announced inspection of each licensed facility shall be made each year.

facilitiesissued alicense for a period of six months, shall be inspected at |east two times during

the six-month period, and at |east one of those inspections shall be unannounced. All adult care

facilitiesissued alicense for a period of one year shall be inspected at |east three times each

vear, and at least two of those inspections shall be unannounced. All adult care facilities issued

alicense for aperiod of two years shall be inspected at |east two times each year, and at |east

one of those inspections shall be unannounced. All adult care facilities issued alicense for a

period of three years shall be inspected at |east one time each year, and that visit shall be

unannounced.

D. The department's representative may also make such wvisitste inspections of any homes or
facilities that are approved by the licensee for the placement or care of children as one of the
licensed services of the agency.

E. For any licensed assisted living facility, adult day care center, or child welfare agency, the
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department may conduct such other announced or unannounced inspections as are considered

appropriate.

NOTE: When necessary to respond to excessive workloads or to give priority to higher risk
situations, the department may use its discretion to increase or decrease the frequency of

announced and unannounced wvisits inspections made to licensed facilities during the year.

22 VAC 40-80-190. Modification.

A. The licensee may request a modification of the terms of alicense at any time during the period
of the license. The request must be submitted in writing to the department's representative.

The department will evaluate written information about any planned changes in operation whieh
that would affect either the terms of the license or the continuing eligibility for alicense. A
licensing representative may wisit inspect the facility during the process of evaluating a proposed
modification.

Examples of such changes are: changes in the number of children or adults to be served, staff
responsibilities, availability and use of the physical plant, and changes in program focus or needs
of the population to be served.

B. If amodification can be granted under the standards, the department shal+respond-Hwiiting

with-the-modified-Heense will issue a modified license reflecting the changes. In the event that a

new application is needed;-the-Heensee shal-receive written-netification-of-such\When-the or the

modification cannot be granted, the licensee shal will alse be advised by letter.
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22 VAC 40-80-200. Early compliance.

A. A provisional or conditional license may be voided and aregular license issued when all of the
following conditions exist:

1. Thefacility or agency complies with al standards listed on the face of the provisional or

conditional license wel-h-advanee prior to the mid-point of the licensure period or within 90 days

of the expiration date of the provisional or conditional license, whichever comesfirst, and the

facility or agency isin substantial compliance with all other standards.

2. Compliance has been verified by an on-site observation by the department’s licensing
representative or, when applicable, by written evidence provided by the licensee.

3. All other terms of the license remain the same.

B. The licensee shall make awritten request to the licensing representative for replacement of a
provisional or conditional license with aregular license.

C. When the request is approved by the department, the effective date of the new regular license
shalt will be the same as the beginning date of the voided license. When the request is not
approved, the reasons for this action shal will be confirmed to the licensee in writing.

D. Early compliance shall not be considered once a+enewal-apphication-hasbeen-fled-by the

facility or agency has filed a renewal application.

22 VAC 40-80-210. Renewal process.
A. The department shal will send an application for renewal of the license to the licensee prior

to the expiration date of the current license. The licensee shall submit the completed
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application form, including all attachments and the licensing application fee, in atimely

manner to assure adequate time for processing by the department. In order for the application

to be considered complete, the licensee must have paid any outstanding civil penalty assessed

in acase decision.

arenewal application that is not complete or when the current license is being denied or

revoked in accordance with the provisions of the Administrative Process Act.

C. Should acurrent license expire before a new license is issued, the current license shall remain

in effect provided that a complete application was filed prior to expiration of the current

license and adecision for licensure is pending.

€. D. The department shalt will follow the procedure for investigation and notice to the applicant

previously outlined in 22 VAC 40-80-160, 22 VAC 40-80-170, and 22 VAC 40-80-180.

PART V. USEOF ALLOWABLE VARIANCES

22 VAC 40-80-220. Use of allowable variances—[REPEALED]
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22 VAC 40-80-230. Conditionsfor initiating arequest.
A licensee or applicant may request an allowable variance when he believes that the existing

regutations standard or requirement poses a speetal substantial financial or programmatic hardship

and when he believes that either an alternative method of compliance with the intent of the
regutation-whieh standard that is causing the hardship, or the actual suspension of all or part of that
regutation standard, would neither endanger the safety or well-being of personsin care nor create a
violation of statutes or of the requirements of another regulatory agency.

22 VAC 40-80-240. Process.

otficetsreceivedfromthe-appheant-or-heensee: The licensee or applicant shall make awritten

request for consideration of an allowable variance. The department's licensing representative may

provide consultation to the applicant or licensee in the development of the written request and

throughout the allowable variance process.
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1. The licensee or applicant shall

describes the special hardship or hardships to the existing program or to a planned innovative or
pilot program that will be caused by the enforcement of the requirement or requirements.

2. Whenpessiblet The licensee or applicant shall propose alternatives to meet the purpose of the
requirement whieh that will ensure the protection and well-being of personsin care.

3. Thelicensee or applicant shedtd shall obtain, when requested by the department, the opinions
of professionalsin the field or documented research, or both, that the proposed activities, facilities,
or equipment are not injurious to persons in care.

4. The department can authorize alowable variances only to its own licensing standards, not to
regulations of another agency or to any requirement in federal, state, or local laws.

B. The department's licensing representative shalt will notify the petitioning applicant or licensee

C. Approval.

1. The designated-agtherity department may attach conditions to the granting of the allowable
variance in order to protect personsin care.

2. Allowable variances are conditional upon there being no change in the circumstances which
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that were the basis for the approval. Any allowable variance may be rescinded or modified if needs
or conditions change; additional information becomes known whi€h that alters the basis for the
original decision; the applicant or licensee fails to meet any conditions attached to the allowable
variance; or results of the allowable variance jeopardize the safety, comfort, or well-being of
personsin care.

Allowable variances expire automatically when there is a change in the facility's location or a
change in the sponsorship of the facility or agency.

EXCEPTION: Allowable variances issued to private child placing agencies and family day
systems are transferable when agencies change location.

4. The department's licensing representative shal will review each allowable variance at |east
annually. At minimum, this review shall address the impact # of the allowable variance on persons
in care, adherence to any conditions attached, and the continuing need for the allowable variance.

D. Denial.

1. When the decision is to deny arequest for an allowable variance, the reason or reasons shal
will be provided in writing to the applicant or licensee.

2. When arequest for an allowable variance is denied, it may be reconsidered if the applicant or

licensee submits another written request and provides new or additional supporting information within

30 days of denial.

NOTE: After the 30-day period, the applicant or licensee may submit a new allowable variance

request describing changed conditions.
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request and the additional information and will notify the applicant or licensee of the decision within

30 days of receipt of the second request. This decision will be considered final and is not appeal able.

E. When an allowable variance is denied, expires, or is rescinded, routine enforcement of the
standard or portion of the standard shall be resumed.

F. The applicant or licensee may at any time withdraw arequest for an allowable variance.

PART VI. PROBLEM SOLVING CONFERENCES



STATE BOARD OF SOCIAL SERVICES Page 28 of 57

GENERAL PROCEDURES AND INFORMATION FOR LICENSURE

22 VAC 40-80-250. Initiating arequest for a problem solving conference.

When an applicant or licensee has concerns about licensing procedures, interpretation of
standards, or the actions of licensing personnel that cannot be resolved satisfactorily in discussion
with the assigned licensing representative, the problem solving steps outlined below are available.

Licensing staff may also initiate a request for problem solving conferences with applicants or

licensees when the need arises.

22 VAC 40-80-260. First step review.

A. The applicant or licensee may request either a desk review by, or a meeting with, the assigned
licensing representative's immediate supervisor.

B. If the request stems from a desire to contest the findings or conclusions of an inspection, the
following procedures shall apply:

1. The applicant or licensee shall make the request within 15 days of receiving the compliance
plan.

2. The request shall specify the contested finding or conclusion and shall specify whether a desk
review or conference is being requested.

3. The request shall include the applicant's or licensee's reasons or other evidence supporting the
request for areview or a conference.

C. Thefirst step informal desk review or conference will be held at the supervisor's office unless
the supervisor designates a different location. The following procedures shall apply:

1. The supervisor shal will report the findings of a desk review in writing within 10 days of
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receiving the request and supporting materials or shalt will hold the requested conference within 30
days of receipt of such request and materials.

2. When the request is for a conference, the supervisor shal will, within 10 days following the
conference, confirm to the applicant or licensee in writing the results of the conference and any

subsequent decisions made by the supervisor.

22 VAC 40-80-270. Second step review.

A. If after thefirst step review, the applicant or licensee believes that the laws, regulations, or
departmental policies have been applied or interpreted in a manner that was unreasonable, arbitrary
or capricious, he may request a second step review by program supervisory personnel as assigned
by the Director of Licensing Programs according to the provisions of this section.

B. A second step review shall not be requested to challenge the content of an established law,

regulation, or policy. However, the application of alaw, regulation, or policy may be challenged.

C. When a second step reviews-are review is requested, the request must be in writing anre-must

D. The second step review request shall:
1. Be made within 15 days of the date of the first step response;

2. Specify the reason for requesting the second step informal review and include such



STATE BOARD OF SOCIAL SERVICES Page 30 of 57

GENERAL PROCEDURES AND INFORMATION FOR LICENSURE

information, explanation, or additional materials as necessary to support the applicant's or
licensee's belief that the decision reached at the first step was unreasonable, arbitrary, or
capricious; and

3. Include a copy of relevant materials and correspondence developed at the first step of the
informal appeal process.

E. Within 30 days of receipt of this request, the director's office shalt will respond in writing er

schedule-the-conference with the results of the desk review or schedule a conference.

22 VAC 40-80-280. Enforcement of disputed regulation.

Nothing in this part shall prohibit the department from exercising its responsibility and authority
to enforce the disputed regulation during the problem solving process, including proceeding
directly to imposition of administrative sanctions, or recommending petitions for injunction when,
in the judgment of the Director, Division of Licensing Programs, there is sufficient risk to persons
in care to do so whether or not the steps available in the problem solving process have been

exhausted.

PART VII. COMPLAINT INVESTIGATION

22 VAC 40-80-290. Receipt of complaints.
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Complaints may be received in written or oral form and may be anonymous. The department

maintains a pa - atoll-free

telephone line to receive complaints on all licensed facilities.

22 VAC 40-80-300. Investigation of complaints.
The department has the responsibility to investigate any complaints regarding alleged violations

of the standards or statutes and complaints of the abuse and neglect of personsin care.

NOTE: In an investigation of involving suspected adult or child abuse, neglect, or exploitation in

alicensed facility, the investigation shalt will be conducted jointly with the local department of

social services whenever possible in accordance with departmental policy.

22 VAC 40-80-310. Notification of findings.

When the investigation is completed, the licensee shalt will be notified of the findings of the
investigation. Any necessary corrective action will be identified.
22 VAC 40-80-320. Licensee'sresponsibility.

The licensee is responsible for correcting any areas of noncompliance found during a complaint

investigation.

PART VIIl. SANCTIONS

22 VAC 40-80-330. Violation of standardsor statutes.
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A. The Commissioner of the Department of Social Services may impose such sanctions or take
such actions as are appropriate for violation of any of the standards or statutes or for abuse or

neglect of personsin care.

il mend .  recciverchio

B. The following reasons may be considered by the department for the imposition of administrative

sanctions:

1. Failure to demonstrate or maintain compliance with applicable standards or for violations of the

provisions of the Code of Virginia;

2. Permitting, aiding or abetting the commission of any illegal act in the licensed facility or agency;

3. Engaging in conduct or practices that arein violation of statutes and standards relating to abuse,

neglect, or exploitation of children or adults; or

4. Deviating significantly from the program or services for which alicense was issued without

obtaining prior written approval from the department, or failure to correct such deviations within a

specified time.

22 VVAC 40-80-340. Administrative sanctions.

The Commissioner may impose administrative sanctions or initiate court proceedings, severally or

jointly, when appropriate in order to ensure prompt correction of violations involving
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noncompliance with state law or requlation in assisted living facilities, adult day care centers and

child welfare agencies as discovered through any inspection or investigation conducted by the

Department of Social Services, the Virginia Department of Health, the Virginia Department of

Mental Health, Mental Retardation and Substance Abuse Services, or by state and local building or

fire prevention officials. These administrative sanctions include:

A. Petitioning the court to appoint areceiver for any assisted living facility or adult day care

center;

B. Revoking or denying renewal of alicense for any assisted living facility or adult day care

center that fails to comply with the limitations and standards set forth in its license for

violation that adversely affects, or is an imminent and substantial threat to, the health, safety

or welfare of residents, or for permitting, aiding or abetting the commission of any illegal act

in an adult carefacility;

C. Revoking or denying renewal of alicense for any child welfare agency that fails to comply
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with the limitations and standards set forth in its license;

D. Imposing administrative sanctions through the issuance of aspecia order as provided in

VirginiaCode § 63.2-1709 D. Theseinclude:

1. Placing alicensee on probation upon finding that the licensee is substantially out of

compliance with the terms of the license and that the health and safety of residents, participants

or children are at risk;

2. Reducing the licensed capacity or prohibiting new admissions when it has been determined

that the licensee cannot make necessary corrections to achieve compliance with the requlations

except by atemporary restriction of its scope of service;

3. Requiring that probationary status announcements and denial and revocation notices be posted

in a conspicuous place on the licensed premises and be of sufficient size and distinction to advise

consumers of serious or persistent violation;

4. Mandating training for the licensee or licensee' s employees, with any costs to be borne by the

licensee, when it has been determined that the lack of such training has led directly to violations

of regulations;

5. Assessing civil penalties of not more than $500 per inspection upon finding that the licenseeis

substantially out of compliance with the terms of its license and the health and safety of residents,

participants or children are at risk;

6. Requiring licensees to contact parents, guardians or other responsible persons in writing

regarding health and safety violations; and
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7. Preventing licensees who are substantially out of compliance with the licensuretermsor in

violation of the regulations from receiving public funds.

22 VAC 40-80-350. Civil penalty or appointment or receivership. [ Repealed]
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fied time.
22 VAC 40-80-370. Appeal Pprocess.
A. The applicant or licensee will receive a notice of the department's intent to impose an

administrative sanction. This notice shalt will describe the sanction or sanctions and the reasons for

the imposition ef-the-administrative-sanction. Service of the notice of adverse action is achieved by

mailing the notice to the applicant or licensee, unless service is made by other means and

acknowledged by the applicant or licensee. |f the applicant or licensee wishes to request an

informal conference, or when available, an administrative hearing, he shall have 15 days after

service of the notice to make such areguest. If service is accomplished by mail, three days shall be

added to the 15-day period.

B. Upon receipt of the notice to impose an administrative sanction, the applicant or licensee has
the right to appeal the decision in accordance with the Administrative Process Act (s9-6-34:1 8§

2.2-4000 et seq. of the Code of Virginia). The procedures for filing an appeal shalt will be outlined

in the notice. A

applicant or licensee shall submit any appeal of imposition of an administrative sanction in writing

within 15 days of receipt of the notice.
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C. If the applicant or licensee fails to request an informal conference within 15 days of receipt of

the notice, the notice will constitute the department’ s final decision. Thirty days after receipt of the

notice, the decision will take effect.

The appeal process available is governed by law. Where the sanction is imposed by means of a

special order as provided in Virginia Code § 63.2-1709, the case decision is issued by the

Commissioner following findings and conclusions resulting from the informal conference. Other

sanctions include a provision for an administrative hearing, which is described at Virginia Code 8

2.2-4020, prior to the issuance of the case decision. For ease of reference, the process steps are
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displayed in the following chart:

List of Sanctionswith Appeal Provisions

Informal administra- | Circuit
conference | tiveHearing | Court
Review of
Case decision
ADMINISTRATIVE SANCTION
Place licensee on probation X X
Reduce licensed capacity X X
Restrict admissions X X
Mandate training for licensee or staff X X
Assess civil penalty X X
Require written contact with responsible
persons X X
Prevent receipt of public funds X X
Deny application for new or renewal license X X X
Revoke license X X X
File petition for appointment of areceiver X

22 VAC 40-80-375. Failureto pay civil penalty.

A. If an outstanding civil penalty assessed after a case decision is not paid as required, the

Commissioner shall have the authority to:

1. Assess alate feeif the civil penalty payment is 60 days overdue;

2. Reduce the duration of the licensure period if the civil penalty payment is 60 days overdue; and

3. Deny renewal or revoke the license if the civil penalty payment is 90 days overdue.

B. The department will also institute legal collection procedures to collect unpaid penalties.

22 VAC 40-80-380. Appeals. [Repeal]
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PART IX. HEARINGS PROCEDURES

22 VAC 40-80-390. Scope.

The appeal process as set forth herein shall apply whenever the Department of Social Services

takes adverse action on alicense for an assisted living facility, adult day care center or child

welfare agency. Therefore, whenever the department either revokes or refuses to issue or renew a

license or imposes any other sanction for an assisted living facility, adult day care center, or child

welfare agency, the procedures specified herein to produce a case decision shall be initiated.

22 VVAC 40-80-400. Statutory basisfor appeal process.

The Department of Social Services is mandated by statute to enforce the standards adopted by the

State Board of Social Services or the Child Day Care Council pursuant to § 63.2-1734 of the Code
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of Virginia, regarding facilities required to be licensed under Chapter 17 of Title 63.2 of the Code

of Virginia. As part of this enforcement duty, Virginia Code §§ 63.2-1709 D and 63.2-1710

require that the procedures under the Administrative Process Act, Virginia Code § 2.2-4000 et seqg.,

shall apply whenever the department takes adverse action.

22 VAC 40-80-410. Duties of the hearing coordinator .

The hearing coordinator is the person designated by the Department of Social Services to perform

certain administrative functions involved in setting up and carrying out the appeal process. The

hearing coordinator’ s duties include, but are not limited to, the following:

1. Making arequest to the Supreme Court for a hearing officer upon timely request for a

formal administrative hearing.

2. Scheduling the date, time and location for the hearing.

3. Ensuring that a court reporter has been hired to record the hearing.

4. Preparing appropriate material for distribution to all participants. This includes the

appointment of the hearing officer, preparing the notice of the hearing, and preparing

the forms for the hearing officer to subpoenawitnesses. It also includes submission of

documents in the record, appropriate standards and any other pertinent information to

all participants.

5. Monitoring the status of proceedings and the observance of timeframes throughout the

appeal process.
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22 VAC 40-80-420. |nformal conference.

A. Section 2.2-4019 of the Code of Virginia provides the aggrieved party the right to request an

informal conference. In the case of administrative sanctions that include a provision for an

administrative hearing, the named party and the agency may consent to waive such a conference to

go directly to the hearing.

B. The informal conferenceis afact-finding process. The purpose of an informal conferenceisto

give the aggrieved party an opportunity to present information or evidence he believes indicates

that the intended sanction was based on factual error or on misinterpretation of facts, or to

determine if the dispute may be resolved by consent. The department will decide if the conference

will be open to the public.

C. If the agarieved party believes the matter can be resolved by consent, awritten proposal must be

submitted to the department appointed chair of the conference no later than five work days prior to

the conference unless different arrangements are agreed upon with the chair. In no case may a

proposed consent agreement be submitted later than the day of the conference.

D. Following the informal conference, the chair will prepare awritten report and recommended

decision to the department that will include statutory authority or legal basis for the remaining

steps in the administrative appeal s process; a summary of the conference; the previous disposition

as set out in the notice of adverse action, i.e., those issues on appeal; the findings of fact; the

description of evidence; and the recommended decision or options. Within 90 days from the date of

the informal conference, or from alater date agreed to by the aggrieved party and the agency, the
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department will issueits official decision in writing to the aggrieved party, including information

concerning the named party’ s right to continue his appeal. The written report prepared by the chair

will be attached to the letter and will be incorporated by reference.

E. When an informal conference is conducted following notification of an intent to issue a special

order, the issuance of the special order shall be considered a case decision as defined in Virginia

Code § 2.2-4001. Service of the decision following the informal conference shall be achieved by

mailing the decision to the licensee, unless service is made by other means and acknowledged in

writing by the licensee. If the licensee wishes to appeal the decision, he shall have 30 days after

service of the notice to make such areguest. If service is accomplished by mail, three days shall be

added to the 30-day period. Any appeal following an informal conference related to special orders

shall be made to the Circuit Court. All other appeals shall follow procedures set forth in the

Administrative Process Act.

22 VVAC 40-80-430. Consent agr eements.

A. A consent agreement may be proposed by alicenseein lieu of adverse action. The proposed

consent agreement shall be submitted no later than five work days prior to the conference unless

different arrangements are agreed upon with the chair. In no case may a proposed consent

agreement be submitted later than the day of the informal conference. The duration and terms of

the consent agreement are negotiable. A licensing representative will negotiate the proposed

agreement with the licensee and submit the proposed agreement to the division director, who will

make the decision to accept or reject the consent agreement on behalf of the department or
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recommend such acceptance or rejection to the commissioner.

B. Elements of an acceptable consent agreement.

An acceptable consent agreement shall contain the foll owing specific e ements:

1. Dates of key actions, such as letter of sanction, timely appeal, the informal conference (if

aready held), and the names of the parties;

2. The assertion that all violations detailed in the letter of denial or revocation have been

corrected or will be corrected by atime specified in the proposed agreement;

3. A description in detail of the case-specific systemic solution proposed that addresses the

causes of the past history of violations, including the methods the licensee has in place to prevent

violations and to monitor results;

4. A statement agreeing to future maintenance of substantial compliance with all regulations;

5. Statements outlining and acknowl edging the process and timelines for moving the proposed

agreement through the steps that will follow submission of the proposal signed by the provider,

including statements that;

a. theDirector of the Division of Licensing Programs will evaluate the proposal

and respond by letter; and

b. thelicensee understands that if the proposal is conditionally accepted, final

approval and the division director’ s signature will be withheld until after

satisfactory on-site verification of results, including the information that the

duration of the agreement will begin when the director accepts and signs the
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document;

6. The duration of the consent agreement, including the information that the period begins

when the division director signs;

7. A statement that when the division director signs the agreement, signifying final

acceptance, the division director is also agreeing to rescind the outstanding adverse

action and that the licensee is agreeing to withdraw all appeals to that action; and

8. A statement outlining conditions for termination of the final agreement for cause and

the nature of the licensee’ s appeal rightsin that event.

C. Recommendation and approval process.

1. The department appointed negotiator will review the draft agreement and either

make afinal suggestion or advise the licensee that a recommendation will be made

to the division director.

2. Two originals of the final proposal, signed by the licensee and dated, shall be mailed

to the negotiator.

3. Thenegotiator will review the submissions to assure conformity with his

expectations and return them to the division director with any recommendations.

4. Thedivision director will review the proposal and write to the licensee, copying the

negotiator, either affirming conditional approval to proceed to verification stage or

stating changes required before the proposal will be conditionally approved.

5. Licensing staff will perform on-site verification, advise the division director of
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results, and submit a written recommendation with rationale.

6. If theresults warrant it, the division director will prepare a cover letter enclosing

one of the origina signed consent agreements, and will forward a copy to the

licensing unit and all other parties who were copied on the adverse action letter.

7. |If the on-site inspection is unsatisfactory, the division director will advise the

licensee by |etter.

D. Oversight responsibilities during the effective dates of consent agreements.

Throughout the duration of the consent agreement, licensing staff will make frequent inspections to

determine whether the terms of the consent agreement are being implemented and whether its

intended results are being achieved.

22 VVAC 40-80-440. Acknowledgment of request for an administrative hearing.

Upon receipt of the written request from the aggrieved party for an administrative hearing pursuant

to Virginia Code 8§ 2.2-4020 and 2.2-4021, a hearing will be scheduled in the locality where the

agarieved party operates unless he expressly waives this venue provision (Virginia Code § 8.01-

261). The hearing coordinator will request appointment of a hearing officer from the list of

qualified attorneys kept by the Supreme Court of Virginia. After a hearing officer is appointed and

duly designated by the Commissioner, a notice of hearing will be sent to the aggrieved party with a

copy to the agency representative for the case. The department may be represented either by

counsel or by agency staff authorized by Virginia Code 8§ 2.2-509. After the hearing officer is
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appointed, the hearing coordinator will forward a copy of the relevant licensing standards and

appeal procedures to the hearing officer. The hearing coordinator will not be directly involved in

any investigation or litigation function in connection with the case.

22 VVAC 40-80-450. Continuances.

A reguest for continuance shall be made to the hearing officer at least five days prior to the time

designated for the hearing, except in cases of emergency. No continuance of an administrative

hearing shall be granted except at the discretion of the hearing officer, for good cause shown and

with due consideration of the potential risks to residents, participants or children in the facility

from extended exposure to conditions detailed in the agency’ s revocation or denial letter. All

partiesinvolved in a hearing shall avoid delay caused by unnecessary postponements or

continuances so that a decision can be made expeditiously.

22 VAC 40-80-460. Recesses and postponements.

The hearing officer has authority to grant recesses and postponements where necessary for the

convenience and comfort of the parties, witnhesses, and the court reporter.

22 VAC 40-80-470. Prehearing conferences.

The hearing officer has the statutory power to hold conferences for the settlement or simplification

of issues by the parties. The hearing officer may hold a prehearing conference for the stipulation of

certain facts or for any other purposes that might be accomplished by such a preliminary process.

It may be useful for the hearing officer to direct the parties to submit to him and exchangein
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advance of the conference: proposed statements of issues, proposed stipul ations, requests for

information, statements of position, proposed procedural data, and the exchange of exhibits. The

notice for such a prehearing conference must be established by the hearing officer as to the date,

time and place for such conference. It will not be necessary to provide a verbatim reporting of the

prehearing conference. A report summarizing the results of this conference must be prepared,

consisting of alist of appearances, agreements reached, the hearing officer’ s rulings, and other

matters decided. A copy of this report shall be provided to all persons who entered appearances,

which shall become part of the agency record.

22 VAC 40-80-480. Conduct of hearing.

A. To initiate the proceedings, the hearing officer will call the hearing to order and make a brief

statement giving the name of the proceeding, its case number, the names of all persons present and

involved in the proceeding, and other appropriate introductory remarks such as the general rules of

decorum and conduct. The parties shall be entitled to be accompanied by and represented by

counsel. Before the formal presentation of evidence begins, the parties should be given an

opportunity to bring up any preliminary matters or motions. If a hearing officer has questions or

issues regarding the procedures in the hearing or his role in conducting the hearing, these questions

shall be directed to the hearing coordinator. The parties at administrative hearings have the right to

conduct cross-examination to obtain full and fair disclosure of the facts. The hearing officer will

decideif the hearing will be open to the public.

B. The following shall be the order of proceedings at all hearings, subject to modification by the
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hearing officer before such hearing is commenced, for good cause:

1. Presentation, argument, and disposition of all preliminary matters and motions.

2. Presentation of opening statements. Such statements are not subject to cross-

examination or an opportunity to present argumentative testimony.

3. Aqgency representative presents the case, calling witnesses in such order asis seen

fit. Each witness should be subject to direct, cross, and redirect examination. Both the

counsel for the adverse party and the hearing officer may direct questions to the witness.

4. The aggrieved party should present its case, using the same guidelines as established

in 3. above.

5. Rebuttal evidence by the agency representative should be permitted.

6. At the close of the presentation of evidence, the parties may exercise their rights

pursuant to Virginia Code 88§ 2.2-4020 and 2.2-4021. The parties, on request, shall be

given the opportunity for closing argument and may submit for the record, in writing,

proposed findings and conclusions.

22 VVAC 40-80-490. Rules of evidence.

A. The burden of proof shall be upon the proponent. Therefore, if thisis a situation where the

department has revoked a license or imposed another administrative sanction subject to appeal by

administrative hearing, the department is the proponent and has the burden of proof. However, in

cases where the department has refused to grant an initial or renewal license, the proponent is the
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applicant and has the burden of proving that it should be granted alicense.

B. Theformal rules of evidence shall not apply. The hearing officer should receive any probative

evidence, and should strike, on objection or own motion, evidence that isirrelevant, immaterial,

insubstantial, privileged, or repetitive, as required by Virginia Code 88 2.2-4020 and 2.2-4021. If a

question or answer at hearing is irrelevant, improper, or excludable, the hearing officer should

strike it without waiting for an objection.

C. A party to the hearing may conduct examinations or cross examinations without rigid adherence

to formal rules of evidence, provided the examination or cross examination does not become

abusive or constitute harassment of the witness, and the examination can be shown to be necessary

to result in full and fair disclosure of the facts bearing upon mattersinissue. The hearing officer

may examine all or any of the witnesses at the hearing.

22 VAC 40-80-500. Therecord at hearing.

All testimony in the administrative hearing must be recorded either stenographically or by

mechanical means. All documents or other evidence received are also part of the record and must

be maintained. In addition, arecord must be maintained of all evidence offered but excluded. See

Rule 2A: 3 (c) of the Rules of the Supreme Court of Virginia. Asamatter of practice, it would be

appropriate for the hearing officer to conditionally receive evidence and thereafter, if it is

excludable, to avoid considering it in making the decision. In thisway, if it is determined on

judicial review that the hearing officer erroneously decided that the evidence was excludable, the

case can be remanded for reconsideration of the evidence submitted but rejected as exhibits.
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22 VAC 40-80-510. Recommendations of the hearing officer.

A. By statute, the hearing officer shall recommend findings of fact and a decision upon the

preponderance of the evidence presented by the record and relevant to the basic law under which

the agency is operating. (Virginia Code 88 2.2-4020 and 2.2-4021.) The recommended decision of

the hearing officer shall be made upon consideration and review of the record as a whole or such

portions of the record as may be cited by any party to the proceedings. The findings of fact shall be

based exclusively on admissible evidence or matters that are officially noticed. The

recommendation shall be in writing and shall include specific findings on all the major factsin

issue.

B. The hearing officer shall provide a recommendation within 90 days from the date the agency

record is closed (that is, the date of the final hearing or the date by which the hearing officer

prescribes that al evidence shall be submitted) or from alater date if agreed to by the agarieved

party and the agency (Virginia Code § 2.2-4024). If the hearing officer does not render a

recommended decision within 90 days, the named party to the case decision may provide written

notice to the hearing officer and the Executive Secretary of the Supreme Court that adecision is

due. If no recommended decision is made by the hearing officer within 30 days from receipt of the

notice, then the Executive Secretary of the Supreme Court, pursuant to Virginia Code § 2.2-4024,

shall remove the hearing officer from the hearing officer list and report the hearing officer to the

Virginia State Bar for possible disciplinary action, unless good cause can be shown for the delay.

C. The available remedies offered by the hearing officer shall be to (i) uphold the decision of the
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department; (ii) recommend reversing the decision; or (iii) recommend issuance of adifferent

sanction as provided in §63.2-1709 (D).

D. The findings, conclusions and recommended decision shall be provided to the parties and

thereafter either party has 10 days to submit any exceptions in writing to the hearing coordinator

for review by the Commissioner regarding the recommended decision of the hearing officer. The

hearing officer should incorporate the procedure for making exceptions to his recommended

decision within the text of his report and recommendation.

E. The hearing officer shall forward the agency record, including the recommendation; all

documents submitted by the parties; alisting of all exhibits presented, received and rejected; and

the transcript of the hearing to the hearing coordinator.

22 VVAC 40-80-520. Case decision.

A. The Commissioner, after review of the findings of fact and recommended decision of the

hearing officer, shall make a case decision and issue an order in the case within 30 days from the

date that the Commissioner receives the hearing officer’s recommendation (Virginia Code 88 2.2-

4020 and 4021). The Commissioner shall provide notification to the aggrieved party of the decision

within 30 days of receipt of the hearing officer’' s recommendation. If the Commissioner does not

render a decision within 30 days, the aggrieved party to the case decision may provide awritten

notice to the Commissioner that adecision is due. If no decision is made within 30 days from the

Commissioner’ s receipt of the notice, the decision is deemed to be in favor of the aggrieved party.

Service of the notice of the Commissioner’s decision is achieved by mailing the notice of the case
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decision to the licensee, unless service is made by other means and acknowledged in writing by the

licensee. If service is accomplished by mail, three days shall be added to the 30-day period. If the

licensee wishes to appeal the decision, he shall have 30 days after service of the notice of case

decision to make such reguest.

B. The signed original case decision shall remain in the custody of the agency as a public record,

subject to the agency’ s records retention policy. The signed originals or facsimiles thereof,

together with the full record or file of the case, shall be made available for public inspection or

copying except as the agency may, in its discretion under Virginia Code § 2.2-4023, decide to

withhold part or all of the records.

C. The provisions for appealing the Commissioner’ s order in accordance with the Administrative

Process Act are found at §2.2-4000 et seq.

D. When issuance or renewal of alicense as an adult care facility has been refused by the

Commissioner, the applicant shall not thereafter for a period of one year apply again for such license.

When issuance or renewal of alicense for a child welfare agency has been refused by the

Commissioner, the applicant shall not thereafter for a period of six months apply again for such license.

EXCEPTION: An adult carefacility or achild welfare agency may apply again for such license before

the end of the applicable specified period if the Commissioner in his sole discretion believes that there

has been such a change in the conditions on account of which he refused the prior application as to

justify considering the new application.

ATFTFACHMENTH
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