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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

1. LEGISLATION
§58.1-339.2 Higoric Rehabilitation Tax Credit.

A. Effective for taxable years beginning on and after January 1, 1997, any individual, trust or estate, or
corporation incurring digible expensesin the rehabilitation of a certified historic structure shdl be entitled
to acredit againgt the tax imposed by Articles 2 (8§ 58.1-320 et seg.), 6 (8 58.1-360 et seg.) and 10 (8
58.1-400 et seq.) of Chapter 3; Chapter 12 (8 58.1-1200 et seq.); Article 1 (8 58.1-2500 et seq.) of
Chapter 25; and Article 2 (8 58.1-2620 et seq.) of Chapter 26 of thistitle, in accord with the following
schedule:

Year % of Eligible Expenses
1997 10%
1998 15%
1999 20%
2000 and thereafter 25%

If the amount of such credit exceeds the taxpayer's tax liability for such taxable year, the amount that
exceeds the tax liability may be carried over for credit againgt the taxes of such taxpayer in the next ten
taxable years or until the full credit is used, whichever occursfirst. Credits granted to a partnership or
electing small business corporation (S corporation) shall be passed through to the partners or
shareholders, respectively. Credits granted to a partnership or eecting smal business corporation (S
corporation) shall be alocated among al partners or shareholders, respectively, ether in proportion to
their ownership interest in such entity or as the partners or shareholders mutually agree as provided in an
executed document, the form of which shal be prescribed by the Director of the Department of Historic
Resources.

B. Effective for taxable years beginning on or after January 1, 2000, any individud, trust, etate, or
corporation resident in Virginiathat incurs digible expenses in the rehabilitation of a certified higtoric
dructure in any other Sate that hasin effect areciproca historic structure rehabilitation tax credit
program and agreement for residents of that state who rehabilitate historic sructuresin Virginiashal be
entitled to a credit to the same extent as provided in subsection A and other gpplicable provisions of
law; however, no digible party shdl receive any credit authorized under this section prior to taxable
years beginning on or after January 1, 2002.

C. Todam the credit authorized under this section, the taxpayer shdl apply to the Virginia Department
of Historic Resources, which shdl determine the amount of digible rehabilitation expenses and issue a
certificate thereof to the taxpayer. Thetaxpayer shall attach the certificate to the Virginia Tax return on
which the credit is claimed.

D. When used in this section;
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

"Certified higoric sructureé’ means a property lised individudly on the Virginia Landmarks Register, or
certified by the Director of the Virginia Department of Historic Resources as contributing to the historic
sgnificance of ahigoric didrict thet islisted on the Virginia Landmarks Register or certified by the
Director of the Virginia Department of Historic Resources as meeting the criteriafor listing on the
Virginia Landmarks Regider.

"Eligible rehabilitation expenses’ means expenses incurred in the materid rehabilitation of a certified
historic structure and added to the property's capital account.

"Materid rehabilitation” meansimprovements or recongiruction consstent with "The Secretary of the
Interior's Standards for Rehabilitation,” the cost of which amounts to &t least fifty percent of the
assessed value of the buildings for local red estate tax purposes for the year prior to theinitia
expenditure of any rehabilitation expenses, unless the building is an owner-occupied building, in which
case the cost shdl amount to at least twenty-five percent of the assessed value of such building for locd
red edtate tax purposes for the year prior to the initia expenditure of any rehabilitation expenses.

“Owner-occupied building” means any building that is used as a persond residence by the owner.

E. The Director of the Department of Historic Resources shdl establish by regulation the requirements
needed for this program, including the fees to defray necessary expenses thereof, and, except as
otherwise prohibited by this section, the extent to which the availability of the credit provided by this
section is co-extengve with the availability of the federd tax credit for the rehabilitation of certified
historic resources.

Act of Assembly 1999, cc. 152 and 183, cl. 2, provide: “That the provisons of this act amending
subsection A of §58.1-339.2 of the Code of Virginia shall be effective for taxable years beginning on or
after January 1, 1997.”

Acts of Assembly 1999, cc. 152 and 183, cl. 3, provide: “That the provisions of this act amending
subsection D of §58.1-339.2 of the Code of Virginia are declaratory of existing law.”

Acts of Assembly 1999, cc. 152 and 183, cl. 4, provide: “That the Director of the Department of
Higtoric Resourcesis authorized to provide taxpayers the eection of making a specid one time transfer
of their credits earned pursuant to 858.1-339.2 of the Code of Virginiawith respect to projects certified
by the Department of Historic Resources on or before the final publication date of the regulations
promulgated pursuant to subsection D of § 58.1-339.2.”
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

2. REGULATIONS
8§ 1. Definitions.

Thefollowing words and terms, when used in this regulaion, shal have the following meaning
unless the context clearly indicates otherwise: " Certified historic Sructure’ meansa building listed on
the Virginia Landmarks Regigter, or certified by the Director of the Virginia Department of Historic
Resources as contributing to the historic sgnificance of ahistoric didrict thet is listed on the Virginia
Landmarks Regigter, or certified by the Director of the Department of Historic Resources as meeting
the criteriafor liging on the Virginia Landmarks Regigter. Portions of buildings, such assingle
condominium gpartment units, are not independently eligible for certification. Rowhouses, even with
abutting or party wdls, are digible for certification.

"Certified rehabilitation” means any rehabilitation of a certified hitoric sructure that is certified
by the Department of Historic Resources as consstent with The Secretary of the Interior's Sandards
for Rehabilitation.

“Completion year” means the calendar year in which the lagt digible rehabilitation expenseis
incurred or the find certificate of occupancy (if appropriate) isissued.

"Department” means the Virginia Department of Historic Resources.

“Eligible Rehabilitation Expenses’ means expensesincurred in the materid rehabilitation of a
certified historic structure and added to the property's capital account.

"Higtoric digtrict” means any digtrict listed on the Virginia Landmarks Regigter by the Historic
Resources Board according to the procedures specified in the Code of Virginia, Chapter 22, 88 10.1-
2204, 10.1-2206.1, and 10.1-2206.2.

"Ingpection” means avist by an authorized representative of the Department of Historic
Resources to a property for the purposes of reviewing and eva uating the Sgnificance of the structure
and the ongoing or completed rehabilitation work.

“Materid rehabilitation” means improvements or recongtruction consistent with "The Secretary of the
Interior's Standards for Rehabilitation,” the cost of which amountsto at leest fifty percent of the
assessed vaue of the building for local red estate tax purposes for the year prior to the initia
expenditure of any rehabilitation expenses, unless the building is an owner-occupied building, in which
case the cost shdl amount to at least twenty-five percent of the assessed value of such building for local
red edtate tax purposes for the year prior to theinitid expenditure of any rehabilitation expenses.
Materid rehabilitation does not include enlargement or new congtruction.

"Owner" means the person, partnership, corporation, public agency, or other entity holding afee
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

sample interest in a property, or any other person or entity recognized by the Department of Taxation for
purposes of the applicable tax benefits.

“Owner-occupied building” means any building, a least 75% of which is used as a persond
residence by the owner, or which is available for occupancy by the owner for at least 75% of the year.

“Flan of Rehabilitation” means a plan pursuant to which a certified historic structure will be
meateridly rehabilitated.

"Property” means a building and its Site and landscape features.

"Rehabilitation” means the process of returning a building or buildings to a sate of utility, through
repair or dteration, which makes possble an efficient use while preserving those portions and features
of the building and its Ste and environment which are sgnificant to its higtorica, architectura, and
cultural vaues as determined by the Department of Historic Resources.

"Standards for Rehabilitation” means The Secretary of the Interior's Sandards for
Rehabilitation, established by the United States Department of the Interior.

“Start of Rehabilitation” means the date upon which the taxpayer applies for the building permit
for the work contemplated by the plan of rehabilitation, or the date upon which actuad work
contemplated by the plan of rehabilitation begins.

"VirginiaLandmarks Regiser" meansthe list of higtoric landmarks, buildings, structures,
digtricts, objects, and sites designated by the Virginia Landmarks Board, in accord with the procedures
specified in the Code of Virginia, Chapter 22, § 10.1-2204.1.

§ 2. Introduction to Certifications of Significance and Rehabilitation.

A. Individuals, etates, partnerships, trusts, or corporations may apply for certification of
historic sgnificance and certification of rehabilitations.

B. Requestsfor certifications of historic sgnificance and of rehabilitations shal be made on the
Historic Presarvation Certification Application forms. Part 1 of the application, Evaluation of
Significance, is used to request certification of historic Sgnificance. Part 2 of the gpplication,
Description of Rehabilitation, is used to request certification of a proposed rehabilitation
project. Part 3 of the gpplication, Request for Certification of Completed Work, isused to
request certification of acompleted rehabilitation project. If arehabilitation project is
completed before preparing Part 2 of the gpplication, the applicant shal prepare Parts 2 and 3
smultaneoudy.
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

C. TheHigtoric Presarvation Certification Application forms are available from the Department
of Historic Resources.

D. The Depatment generdly completes reviews of certification requests within 30 days of
receiving a complete, adequately documented application. Where adequate information is not
provided, the Department will notify the gpplicant of the additional information needed to
complete the review. The Department will adhere to thistime period as closely as possible, but
it is not mandatory, and the failure to complete areview within the designated period does not
walve or dter any certification requirement.

E. Cetifications are only givenin writing by duly authorized officids of the Department of

Historic Resources. Decisions with respect to certifications are made on the basis of the
information contained in the gpplication form and other avallable information.
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

8 3. Certificationsof Historic Significance.

A. Any property owner may consult with the Department of Historic Resources to determine
whether aproperty islisted individudly on the Virginia Landmarks Regigter, or whether a
property islocated within a historic didrict thet islisted on the Virginia Landmarks Register.

B. Propertieslised individualy on the Virginia Landmarks Register are certified higtoric
gtructures.

C. For properties|ocated in registered higtoric districts, the Applicant shal request that the
Department of Historic Resources determine whether the property is of historic significance to
thedigtrict. The Applicant shall prepare Part 1 of the Historic Preservation Certification
Application form according to the instructions accompanying the application, including:

1. Name and mailing address of the owner;
2. Name and address of the property;
3. Name of the historic didtrict;

4. Current photographs of the building and its site, showing exterior and interior
features and spaces adequate to document the property's Sgnificance;

5. Brief description of the gppearance of the property, including dterations,
characterigtic features, and estimated date(s) of construction;

6. Brief gatement of Sgnificance, summarizing how the property reflects the recognized
historic values of the higtoric didrict;

7. Map showing the location of the property within the historic district; and
8. Signaure of the owner requesting certification.

D. Properties containing more than one building, where the Department determines that the
buildings have been functiondly related historicaly to serve an overadl purpose, such asamill
complex or aresidence and carriage house, will be treated as a single certified historic structure,
whether the property isindividudly listed in the Virginia Landmarks Regigter or islocated within
aregigered historic digrict. Buildings thet are functionaly rdated higtorically are those which
have functioned together to serve an overal purpose during the property’s period of
sgnificance.
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

E. Properties within registered historic digtricts will be evauated to determine if they contribute
to the historic significance of the digtrict by gpplication of the stlandards set forth in 8 4.

F. Owners of properties that are not listed on the Virginia Landmarks Register may request a
determination from the Department as to whether the property meets the criteriafor listing on
the Virginia Landmarks Register. The Department will provide written notification to the
goplicant of determinations of digibility. Individua properties determined by the Department to
be digiblefor liging in the Virginia Landmarks Regigter are Certified Higtoric Structures.

G. Ownersof propertiesthat are located in potentia historic districts may request preliminary
determinations from the Department as to whether the potentia historic digtrict meets the criteria
for ligting on the Virginia Landmarks Register. Owners of properties|located in didtricts
determined to be digible for listing may apply for prdiminary certification of their properties, as
specified in 8 4. Applications for preliminary certification of buildings within digible historic
digricts must show how the digtrict meets the criteriafor ligting on the Virginia Landmarks
Regigter, and how the property contributes to the significance of that district, as specified in § 4.
Prdiminary certifications will become find, and the properties will become Certified Historic
Structures, as of the date of listing the digtrict on the Virginia Landmarks Register. 1ssuance of
preliminary certification does not obligate the Department to nominate the potentia digtrict.
Applicants proceed with rehabilitation projects a their own risk; if the historic digtrict is not
liged in the Virginia Landmarks Regigter, the prdiminary certification will not become findl.

Owners of properties that have received preliminary certifications may apply for certification of
rehabilitation projects, as specified in 8 5. Final certifications of rehabilitations will be issued
only for Certified Higtoric Structures.

A request for certification of historic significance may be submitted by an gpplicant who is not
the owner of the property in question. In such cases, the applicant shdl include a signed
statement from the owner acknowledging the request for certification.

J. The Department of Higtoric Resources discourages the moving of historic buildings from their
origind dtes. Under certain circumstances the relocation of higtoric buildings may be part of a
historic rehabilitation project that can be certified. Building owners are advised that the
relocation of abuilding thet islisted in the Virginia Landmarks Register may result in removal of
the building from the Register. The relocation of a building that has been determined digible for
liging in the Virginia Landmarks Register may result in the loss of its digibility. The relocation of
ahigoric building into, from, or within ahistoric didrict or to or from an individua property
liged in the Virginia Landmarks Regigter, or that has been found digible for listing, may result in
remova of the didrict or property from the Regigter, loss of the digibility of the digtrict or
property, or loss of the moved building's contributing status within the digtrict or as part of the
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
Va. Code 858.1-339.2 Historic Rehabilitation Tax Credit: DRAFT REGULATIONS

property. For historic rehabilitation projectsinvolving moved buildings, the following
procedures apply:

1. When abuilding isto be moved as part of ahigtoric rehabilitation project for which
certification is sought, the owner shdl contact the Department prior to moving the
building, and shdl follow procedures specified by the Department. When abuilding is
moved, every effort should be made to reestablish its hitoric orientation, immediate
Seiting, and generd environment. In certain specid cases, when there is adequate
documentation about the building before its relocation and about the moving process, it
may be possible to certify historic rehabilitation projectsinvolving moved buildings when
participation of the Department prior to the move did not occur. However, this
gpproach is not recommended, and owners pursue it at their own risk.

2. For individua properties and propertiesin historic digtricts not liged in the Virginia
Landmarks Register or not previoudy found digible for listing, prior to the move the
owner shall submit Part 1 of the historic rehabilitation gpplication to the Department,
according to § 3(C), § 3(F), and § 3(G).

3. For individud properties and propertiesin historic digtricts listed in the Virginia
Landmarks Register or found digible for ligting, prior to the move the owner shal submit
documentation to the Department to determine whether the moveis likely to result in the
loss of liging or loss of digihility for ligting. Guidance on the type of documentation
required can be obtained from the Department.

4. Following the relocation of the building and its indalation on anew dte, reevauation
of the building will be necessary to determine whether it can become a certified historic
gructure. The owner shal submit Part 1 of the historic rehabilitation gpplication to the
Department, according to 8 3(C), 8 3(F), and 8 3(G), presenting information about the
building in its new location

5. Therelocation of ahistoric building into, from, or within alisted or digible historic
digtrict, or to or from an individualy listed or digible property, may result in dterations
to the boundary definitions of the digtrict or property, and will change the inventory of
buildingsin the digtrict or on the individud property. The applicant for certification of
the higtoric rehabilitation project involving building relocation will be responsble for
amending the digtrict or property information and nomination accordingly, following
guidance provided by the Department.

§4. Standardsfor Evaluating Significance within Registered Historic Districts.

A. Some propertieslisted in the Virginia Landmarks Regigter, primarily historic didtricts, are
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
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resources whose concentration or continuity possesses greater historical significance than many
of ther individua component buildings and structures. These usudly are documented as a
group rather than individudly. Accordingly, this type of documentation is not conclusive for the
purposes of this part. The gpplicant shal supplement this documentation using Part 1 of the
Higtoric Preservation Certification Application, providing information on the significance of the
specific property, as set forth in § 3(C).

B. The Department of Historic Resources evauates properties located within registered historic
digricts to determineif they contribute to the hitoric significance of the digtrict by gpplying the
following sandards:

1. A property contributing to the historic sgnificance of adidtrict is one which by
location, design, setting, materias, workmanship, feding, and association adds to the
digtrict's sense of time and place and historica development.

2. A property not contributing to the higtoric significance of adidtrict is one which does
not add to the digtrict's sense of time and place and historical development; or one
where the location, desgn, setting, materids, workmanship, feding and associaion have
been so dtered or have so deteriorated that the overdl integrity of the building has been
irretrievably log.

3. Ordinarily buildings that have been built within the past 50 years shdl not be
considered to contribute to the sgnificance of adigtrict unless astrong judtification
concerning their historical or architectural merit is given or the higtoricdl atributes of the
district are considered to be less than 50 years old.

C. Caertifications of sgnificance will be made on the gppearance and condition of the property
before the beginning of the rehabilitation work.

D. If anonhistoric surface materid obscures abuilding's facade, it may be necessary for the
owner to remove a portion of the surface materid before requesting certification so that a
determination of sgnificance can be made. After the material has been removed, if the

obscured facade has retained substantia historic integrity and the property otherwise contributes
to the sgnificance of the higtoric didtrict, it will be determined to be a certified historic Sructure.

§5. Certifications of Rehabilitation.
A. Applicants requesting certification of rehabilitation projects shal comply with the

procedures listed below. A fee, described in 8 8, is charged by the Department of Historic
Resources for reviewing al proposed, ongoing, and completed rehabilitation work. No
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VIRGINIA DEPARTMENT OF HISTORIC RESOURCES
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certification decisions shdl be issued to any applicant until the appropriate remittance is
received. Applicants may request the Department’ s review before, during, or after completion
of arehabilitation project. Applicants are strongly encouraged to request the Department’s
review before beginning arehabilitation project.

1. Torequest review of arehabilitation project, the project gpplicant shal submit Part 2
of the Historic Preservation Certification Application form according to the ingtructions
accompanying the application. Documentation, including photographs adeguate to
document the appearance of the structure, both on the interior and the exterior, and its
dte and environment before rehabilitation, shal accompany the gpplication. Other
documentation, including plans, specifications, and surveys, may be required to evauate
certain rehabilitation projects. Where necessary documentation is not provided, review
and evaluation may not be possible and adenid of certification will be issued on the
bass of lack of information. Because the circumstances of each rehabilitation project
are unique, certifications that may have been granted to other rehabilitations are not
specificaly gpplicable and may not be relied on by applicants as applicable to other
projects.

2. Torequest certification of acompleted rehabilitation project, the applicant shal
submit Part 3 of the Historic Preservation Certification Application, "Request for
Certification of Completed Work," according to the ingtructions accompanying the
goplication, and provide documentation that the completed project is consstent with the
work described in Part 2. This documentation includes but is not limited to:

a. Name and mailing address of the owner;

b. Name and address of the property;

c. Photographs of the property showing the completed rehabilitation work,
including exterior and interior features and spaces, sufficient to demondirate
that the completed work is consstent with the Standar ds for
Rehabilitation;

d. Assessed vdue of the building in the year preceding the Sart of
rehabilitation.

d. Final cogts attributed to the rehabilitation work;
e. When rehabilitation expenses exceed $100,000, certification by a certified

public accountant or equivaent of the actua costs attributed to the rehabilitation
of the higtoric structure; and
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f. Signature of the Applicant.

B. Each rehabilitation project shdl be done according to a plan of rehabilitation. Although the
Department has not set any forma requirements for a plan of rehabilitation, every plan shdl
include, a aminimum, the name of the owner of the property, the location of the property, and
adescription of the proposed, ongoing, or completed rehabilitation project. A plan of
rehabilitation must provide the Department with sufficient information to determine whether the
rehabilitation qudifies for certification. The burden is on the gpplicant to supply sufficient
information for the Department to make a determination.

C. A rehabilitation project for certification purposes encompasses al work on the interior and
exterior of the certified historic structure(s) and its Site and environment, as well as related
demoalition, new congtruction or rehabilitation work that may affect the historic qudities,
integrity, Site, landscape features, and environment of the property.

1. All dements of the rehabilitation project shal be congstent with the Sandards for
Rehabilitation, as set forth in 8 6. Portions of a project that are not in conformance
with the Standards may not be exempted. In generd, an Applicant undertaking a
rehabilitation project will not be held responsible for prior rehabilitation work not part of
the current project, or rehabilitation work that was undertaken by previous owners.

2. Conformance to the Standards will be determined on the basis of the gpplication
documentation and other available information by evauating the property asit existed
before the beginning of the rehabilitation project.

D. The Department, on receipt of the complete gpplication describing the rehabilitation project,
shdl determine if the project is conastent with the Slandards for Rehabilitation. If the project
does not meet the Standards, the Department shall advise the applicant of thet fact in writing.
Where possible, the Department will advise the project gpplicant of necessary revisonsto meet
the Standards.

E. Onceaproposed or ongoing project has been approved, substantive changesin the work as
described in the gpplication shdl be brought promptly to the attention of the Department by
written statement to ensure continued conformance to the Standards.

F. An authorized representative of the Department may inspect projects to determine if the
work meets the Sandards for Rehabilitation. The Department reserves the right to make
ingpections at any time up to three years after completion of the rehabilitation and to revoke a
certification, after giving the gpplicant 30 days to comment on the matter, if it is determined that
the rehabilitation project was not undertaken as represented in the application and supporting
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documentation. The tax consequences of a revocation of certification will be determined by the
Department of Taxation.

§6. Standardsfor Rehabilitation.

A. The Sandards for Rehabilitation are the criteria used to determine if arehabilitation
project qudifies as a certified historic rehabilitation. The intent of the Standards is to promote
the long-term preservation of a property’s significance through the preservation of historic
materiads and features. The Standards pertain to hitoric buildings of al materids, congtruction
types, sizes, and occupancy and encompass the exterior and the interior of historic buildings.
The Standards a so encompass related |andscape features and the building's Ste and
environment, as well as attached, adjacent, or related new congtruction. To be certified, a
rehabilitation project shal be determined by the Department of Historic Resources to be
conggtent with the hitoric character of the structure(s) and, where gpplicable, the digtrict in
which it islocated.

B. The Sandards for Rehabilitation shal be gpplied to specific rehabilitation projectsin a
reasonable manner, taking into congderation economic and technical feaghility.

1. A property shdl be used for its historic purpose or be placed in anew use that
requires minima change to the defining characterigtics of the building and its Ste and
environmen.

2. The higtoric character of a property shdl be retained and preserved. The removal of
historic materids or ateration of features and spaces that characterize a property shdl
be avoided.

3. Each property shal be recognized as aphysica record of itstime, place, and use.
Changes that create afdse sense of historical development, such as adding conjectura
features or architectural eements from other buildings, shdl not be undertaken.

4. Mogt properties change over time; those changes that have acquired historic
ggnificancein thar own right shall be retained and preserved.

5. Didinctive features, finishes, and congtruction techniques or examples of
craftsmanship that characterize a historic property shall be preserved.

6. Deteriorated architectural festures shall be repaired rather than replaced. Wherethe

severity of deterioration requires replacement of a digtinctive feature, the new feature
should match the old in design, color, texture, and other visud qudities and, where
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possible, materias. Replacement of missing architectura features must be substantiated
by documentary, physicd, or pictorid evidence.

7. Chemica or physicd trestments, such as sandblagting, that cause damage to historic
materids shdl not be used. The surface cleaning of Structures, if gppropriate, shal be
undertaken using the gentlest means possible.

8. Significant archeological resources affected by aproject shall be protected and
preserved. |If these resources must be disturbed, mitigation measures shdl be
undertaken.

9. New additions, exterior dterations, or related new congtruction shall not destroy
historic materias that characterize the property. The new work shdl be differentiated
from the old and shdl be compatible with the massng, Sze, scde, and architecturd
features to protect the higtoric integrity of the property and its environment.

10. New additions and adjacent or related new congtruction shall be undertaken in
such amanner that if removed in the future, the essentia form and integrity of the historic
property and its environment would be unimpaired.

C. Thequdity of materids, craftsmanship, and related new congtruction in a rehabilitation
project should be commensurate with the quality of materids, craftsmanship, and design of the
historic sructure in question. Certain trestments, if improperly applied, or certain materias by
their physica properties, may cause or accelerate physica deterioration of historic buildings.
Inappropriate rehabilitation measures include, but are not limited to: improper masonry
repointing techniques,; improper exterior masonry cleaning methods; improper introduction of
insulation where damage to historic fabric would result; and incompatible additions and new
congtruction on historic properties. In amogt dl stuations, these measures and trestments will
result in denid of certification.

D. Incertain limited cases, it may be necessary to dismantle and rebuild portions of a certified
historic structure to stabilize and repair weakened structura members and systems. In these
cases, the Department of Historic Resources will congider this extreme intervention as part of a
certified historic rehabilitetion if:

1. The necessity for dismantling isjudtified in supporting documentation;

2. Significant architecturd features and overal design are retained; and

3. Adequate historic materias are retained to maintain the architectural and historic
integrity of the overdl structure.
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E. Thequdlities of aproperty and its environment which qudify it as a certified higtoric structure
are determined taking into account al avallable information, including informetion derived from
the physical and architecturd attributes of the building; these determinations are not limited to
information contained in the Virginia Landmarks Register nomination reports.

§7. Appeals.

A. A project gpplicant may apped any denid of certification. A request for an gpped shdl be
meade in writing to the Director of the Department of Historic Resources, 2801 Kensington
Avenue, Richmond, Virginia, 23221, within 60 days of receipt of the decison whichisthe
subject of the gpped. It isnot necessary for the applicant to present arguments for overturning
adecigon within this 60-day period. The applicant may request an opportunity to meet with the
Director, but dl information that the gpplicant wishes the Director to congder shdl bein writing.
The Director shal congder the record of the decision in question, any further written
submissions by the gpplicant, and other available information, and may consult with experts or
others as appropriate. The Director shal provide the applicant a written decison as promptly as
circumstances permit. The apped processis an administrétive review of decisons made by the
Department; it is not an adjudicative proceeding.

B. In consdering gppeds, the Director may take into account new information not previoudy
available or submitted; aleged errorsin professona judgment; or dleged prejudicid procedurd
errors. The Director’s decison may:

1. Reversethe appeded decision; or

2. Affirm the appeded decison; or

3. Resubmit the matter to the Department program staff for further consderation.
C. Thedecison of the Director shdl be the find adminitrative decison on the gpped. No
person shal be consdered to have exhausted his or her administrative remedies with respect to
the certifications or decisions described in this part until the Director has issued afind
adminigrative decison in response to this section.

8 8. Feesfor Processing Rehabilitation Certification Requests.

A. Feesare charged for reviewing rehabilitation certification requests. The Department of
Historic Resources shall determine the schedule of fees, based on the dollar amount of the costs
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attributed to the rehabilitation of the certified hitoric structure. The Department reserves the
right to adjust the fee structure. A current schedule of fees may be obtained from the
Department.

B. Payment shall be made to the Department of Historic Resources when Parts 2 and 3 of the
goplication are submitted. Certification decisonswill not be issued until the gppropriate
remittances are received. Fees are nonrefundable.

C. Ingenerd, each rehabilitation of a separate certified historic structure will be considered a
Separate project for purposes of computing the size of the fee.

§9. Forms.

A. Applicationsfor certifications of buildings and rehabilitation projects are made with the
Historic Preservation Certification Application, prepared by the Department of Historic
Resources. Theformsare available from the Department.§ 10. Definition of Rehabilitation
Project.

A. A cetified higtoric structure shal be tregted as having been materidly rehabilitated only if the
digible rehabilitation expenses (as defined in § 11) incurred in a 24-month period salected by
the taxpayer ending with or within the completion year shall equd or exceed fifty per cent of the
assessed value of the building for local redl estate tax purposes, determined for the year before
the Sart of rehabilitation; unless the building is an owner-occupied building, in which case the
eligible rehabilitation expenses shal amount to at least twenty-five percent of the assessed vaue
of the building for locd red estate tax purposes for the year before the start of rehabilitation.

B. Inthe case of any rehabilitation that may reasonably be expected to be completed in phases
et forth in a plan of rehabilitation submitted contemporaneoudy with the Description of
Rehabilitation, paragraph (A) of this section shdl be gpplied by substituting “60-month period”
for “24-month period.” A rehabilitation may reasonably be expected to be completed in phases
if it congsgts of two or more distinct stages of development. The Department may review each
phase asit is presented, but a phased project cannot be designated a“ certified rehabilitation”
until all of the phases are completed. The gpplicant may eect to clam the credit alowable for
each completed phase of a phased project, upon receipt from the Department of written
approva of thework completed for each phase. Any suchinitid clamswill be contingent upon
find certification of the completed project.

§ 11. Eligible Rehabilitation Expenses.
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A. Hligible rehabilitation expenses are those expensesincurred in connection with a plan of
rehabilitation on or after January 1, 1997, in the materid rehabilitation of a certified historic
structure and added to the property’ s capital account.

B. Oncethe materid rehabilitation test is met, the eigible rehabilitation expenses upon which a
credit can be clamed include:

1. Expensesincurred prior to the start of the twenty-four month measuring period as
defined in 810 (A), provided that the expenses were incurred in connection with the
rehabilitation process that resulted in the materid rehabilitation of the building;

2. Within the measuring period as defined in 810 (A); and

3. After the end of the measuring period as defined in 810 (A) but prior to the
completion of the project.

C. Amounts are properly chargegble to capital account if they are properly includiblein
computing the basis of red property under U.S. Department of the Treasury, Interna Revenue
Code, Reg. 81.46-3(c). Amounts treated as an expense and deducted in the year paid or
incurred or amounts that are otherwise not added to the basis of rea property do not qualify.
Amounts incurred for architectural and engineering fees, Site fees and other congtruction related
costs that are added to the basis of real property satisfy this requirement.

D. Certan expenses are not eigible rehabilitation expenses. These expenses are:

1. The cogt of acquiring a building, any interest in abuilding (including aleasehold
interest) or land. Interest incurred on a construction |oan the proceeds of which are
used for digible rehabilitation expenditures (and which is added to the basis of the
property) is not treated as a cost of acquigition.

2. Any expense dtributable to an enlargement of a building.

() A building isenlarged to the extent thet the tota volume of the building is
increased. Anincreasein floor space resulting from interior remodding is not
consdered an enlargement.

(i) If expenditures only patidly qudify as digible rehabilitation expenditures
because some of the expenditures are attributable to the enlargement of the
building, the expenditures must be apportioned between the origind portion of
the building and the enlargement. The expenditures must be specificaly
allocated between the origind portion of the building and the enlargement to the
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extent possible. If it isnot possible to make a pecific dlocation of the
expenditures, the expenditures must be alocated to each portion on a
reasonable basis. The determination of areasonable basisfor an adlocation
depends on factors such as the type of improvement and how the improvement
relates functiondly to the building.

Example: A historic rehabilitation project includes anew rear wing. A new air-
conditioning system and a new roof are indaled on the building. A reasonable
basis for alocating the expenditures among the two portions generaly would be
the volume of the higtoric building (excluding the new wing), served by the air-
conditioning system or the roof, reative to the volume of the new wing thet is
served by the air-conditioning system and the roof.

3. Any expense dtributable to the rehabilitation of a certified historic structure, or a
building located in aregistered historic district, which is not a certified rehabilitation.

4. Any expense incurred before January 1, 1997.

E. Thetaxpayer may take into account digible rehabilitation expenses created in connection
with the same plan of rehabilitation by any other entity with an interest in the building. Where
eligible rehabilitation expenses are crested with respect to a building by an entity other than the
taxpayer and the taxpayer acquires the building or a portion of the building to which the
expenses were dlocable, the taxpayer acquiring such property will be trested as having incurred
the eigible rehabilitation expenses actually created by the transferor, provided that no credit
with respect to such qudlified rehabilitation expensesis clamed by anyone other than the

taxpayer acquiring the property.

F. A taxpayer who has incurred digible rehabilitation expenses may dect to trest atenant or
tenants as having incurred these rehabilitation expenses, provided thet the leaseis for aterm of
a leadt five years. Thisdection shdl be made on the gpplication for the certification of
rehabilitation. For purposes of testing whether arehabilitetion is meterid, dl digible
rehabilitation expenses will be counted. In the event the dection is made to treat multiple
tenants as having incurred rehabilitation expenses, the dlocation of digible renabilitation
expenses to these tenants shal be made in accordance with the relative square footage occupied
by the tenants or the relative amounts of digible rehabilitation expenses spent in connection with
each tenant’s space. Eligible rehabilitation expenses which are not readily alocable by specific
gpace shdl be dlocated in amanner consistent with the alocation method chosen.

812. Qualification for Credit.

A. Creditsagaing tax shdl be available for the materid rehabilitation of a certified historic
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dructure. Materid rehabilitation means improvements or reconstruction consstent with the Standards
for Rehabilitation, the cost of which amountsto at least fifty percent of the assessed vaue of the
buildings for local red edtate tax purposes for the year before the start of rehabilitation, unlessthe
building is an owner-occupied building, in which case the cost shal amount to at least twenty-five
percent of the assessed value of such building for local red estate tax purposes for the year before such
rehabilitation expenses were incurred. An owner-occupied building isany building, at least 75% of
which is used as a persond residence by the owner, or which is available for occupancy by the owner
for at least 75% of the year. The assessed value of the building for loca red estate tax purposes does
not include any assessment for land. The determination of whether a rehabilitation has been materid
shdl be made a the entity levd, not at the partner or shareholder levd.

Ex. 1. Certified historic structure has a 1996 tax assessment of $20,000 for the land,
$80,000 for the building; and a 1997 assessment of $20,000 for the land, $70,000 for the
building. Taxpayer submits a plan of rehabilitation on December 1, 1997. Taxpayer appliesfor
abuilding permit for work to be done in accordance with the plan of rehabilitation on December
15, 1997. Taxpayer incurs igible rehabilitation expenses in the amount of $37,500 pursuant to
the plan of rehabilitation. Rehabilitation is completed in 1999. Taxpayer is hot entitled to atax
credit because taxpayer’ s eligible rehabilitation expenses ($37,500) do not exceed fifty percent
of the assessed vaue of the building in the year prior to the start of rehabilitation ($40,000).

Ex. 2. Samefacts as above, except Taxpayer gpplies for the building permit on January
2,1998. Eligible rehabilitation expenses ($37,500) exceed fifty percent of the assessed vaue of
the building in the year prior to the start of rehabilitation ($35,000). Therefore, taxpayer is
entitled to a credit of 20% (for completion in 1999) of $37,500.

§13. Amount and Timing of Credit.

A. The amount of the credit shal be determined by multiplying the total amount of digible
rehabilitation expensesincurred in connection with the plan of rehabilitation by the twenty-five
percent. Eligible rehabilitation expenses may include expenses in connection with the
rehabilitation which were incurred prior to the sart of rehabilitation Further, digible
rehabilitation expenses may include expensesincurred prior to completion of aformd plan of
rehabilitation provided the expenses were incurred in connection with the rehabilitation which
was compl eted.

B. Complete, adequately documented Higtoric Preservation Certification Application forms
must be received by the Department within one year after the find expenseisincurred or the
final certificate of occupancy (if appropriate) isissued. Properties which do not meet the criteria
for individud ligting on the Virginia Landmarks Register must be located in registered historic
digtricts by such date. Taxpayers are cautioned, however, that if Parts 1 and 2 of the Historic
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Preservation Certification Application forms are not submitted prior to beginning work on the
rehabilitation, they proceed with the project at the risk that the building or the rehabilitation
project will not be certified.

§14. Entitlement to Credit.

A. Effectivefor taxable years beginning on and after January 1, 1997, any individud, trust or
edtate, or corporation incurring digible expenses in the rehabilitation of a certified higtoric
dructure shdl be entitled to a credit againgt tax in the manner and amount st forth in these
regulations. Credits granted to a partnership, eecting small business corporation (S
corporation), or limited ligbility company shal be passed through to the partners or
shareholders, respectively. Credits granted to a partnership, eecting smal business corporation
(S corporation), or limited liability company shdl be alocated among partners or shareholders,
respectively, either in proportion to their ownership interest in such entity or as the partners or
shareholders mutually agree as provided in an executed document. The document shdl be
sgned by dl members, partners or shareholders of the owning, partnership, corporation, or
limited liability company and shdl be attached to the Request for Certification of Completed
work. The following form may be used:

The dtate higtoric rehabilitation tax credits shal be dlocated among the [members,
partners or shareholders, as gpplicable] asfollows:.

Member, partner or shareholder 1 X%

Member, partner or shareholder 2 Y%

Member, partner or shareholder 3 )
and so on through 100%

This document shall be executed by al necessary parties prior to the Request for Certification of
Completed Work. The members, partners or shareholders at the end of the taxable year in
which there is an entitlement to credit shal be alocated the Sate rehabilitation tax credits for
which aproject is certified, as defined in this documen.

B. The Department of Historic Resources shdl certify the amount of digible rehabilitation
expenses. The certification shal congst of aletter sgned by an authorized representative of the
Department confirming that the rehabilitated property is a certified historic structure and that the
rehabilitation is a certified higtoric rehabilitation; and shal specify the amount of digible
rehabilitation expenses, based on the Request for Certification of Completed Work. The
Department’ s certification shal make reference to any partnership, S corporation, or limited
liability company dlocation document, as defined in 8§ 14 (A). A person with an interest in the
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property who materidly rehabilitates a certified historic structure may gpply for a certificate of
meaterid rehabilitation. Persons with an interest in the property include those individuas or
entities which have a possessory interest in the property. The gpplication for issuance of a
certificate shall st forth the name of the individud or entity which will utilize the credit on its tax
return. The taxpayer shal atach the certificate to the Virginia tax return on which the credit is
clamed.

C. If theamount of the credit exceeds the taxpayer’ s tax liability for such taxable year, the
amount that exceeds the tax liability may be carried over for credit againgt the income taxes of
such taxpayer for the next ten taxable years or until the full credit is used, whichever occursfird.
For purposes of passthrough entities (eg. generd and limited partnerships, limited liability
companies, S corporations) this paragraph shdl be applied to the partners, members or
shareholders, as applicable.

§15. Transtion Rulesfor Projects Begun Before 1997.

A. Rehabilitation expensesincurred before January 1, 1997, do not qualify for arehabilitation
tax credit.

B. Applicants whose rehabilitation projects commenced before 1997, but were not completed
until after January 1, 1997, may apply for certification of their rehabilitation work, in accord with
the provisions of 88 2, 3, and 5, above. In these cases, the tax credit is calculated asthe
appropriate percentage of expenses incurred on or after January 1, 1997.

C. For projects begun before January 1, 1997, the "materid rehabilitation” test shal be
determined by the entire project, rather than by those parts of the work completed on or after
January 1, 1997.

§16. Coordination with the Federal Certified Historic Rehabilitation Program.

A. Caetifications of properties and rehabilitation projects by the Nationd Park Service, U.S.
Department of the Interior, under Federal Law 36 CFR Part 67, are not equivalent to
certification of properties and rehabilitation projects by the Virginia Department of Historic
Resources under State Law § 58.1-339.2, except as provided in subsection B hereunder.
Taxpayers are cautioned that deadlines and requirements for certifications under these Sate
regulaions may differ from deadlines and requirements for certifications under the federd

program.

B. Cetifications of historic sgnificance of properties (Part 1, Historic Preservation Certification
Application) by the National Park Service, U.S. Department of the Interior, dated after January
1, 1995, shall be accepted as equivaent of certification of historic significance by the Virginia
Department of Historic Resources under the provisions of § 2, above.
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