Stormwater Stakeholder Advisory Group (SAG)
September 11, 2015
Final Meeting Notes?

Location: DEQ Piedmont Regional Office
Training Room
4949-A Cox Road, Glen Allen, VA

SAG Members Present:

Jim Filson, Dewberry

Michael L. Toalson, HBAV

Philip F. Abraham, VACRE

Bart Thrasher, VDOT

Peggy F. Sanner, Chesapeake Bay Foundation
Chris Pomeroy, Aqua Law

Rick Parrish, formerly SELC/concerned citizen
Larry J. Land, VACO

Lewie Lawrence, MPPDC

Joe Lerch, VML

SAG Members Absent:
Melanie Davenport, DEQ
Ann Germain, Paciulli Simmons Associates
Douglas Beisch, Stantec

Facilitator: Mark Rubin, VCU
Recorder: Debra Harris, DEQ

Guests and Public Attendees:
Kathleen O’Connell, DEQ

Dale Chestnut, JMU

Fred Cunningham, DEQ

Richard Jacobs, Culpeper SWCD
Jason Ericson, Dominion

Start:  10:05a.m.
End: 3:54 p.m.

Whitney Katchmark, HRPDC

L. Eldon James, Jr., Rappahannock River

Austin R. Mitchell, Amherst County

Jimmy Edmonds, Loudoun County

Elizabeth A. Andrews, DEQ

James Golden, DEQ

Adrienne Kotula, James River Association (arrived 11:45 am)
Katie Frazier, Va. Agribusiness Council (arrived 11:55 am)

Vivian Giles, Cumberland County
Jack Miller, Middlesex County
Drew Hammond, DEQ

Debbie Byrd, Goochland County
Sam Hollins, VTCA

l. Agenda ltem: Welcome and Introductions

Discussion: Mr. Rubin welcomed all to the September 11t meeting of the SAG! and asked each attendee to provide a short
introduction. He noted that, due to conflicting meetings, a couple of members will be arriving later. Mr. Rubin reminded all that the
purpose of the group is to solve problems and then provided an overview of the ground rules on decision making and agreement.
Afterwards, the meeting agenda (Attachment B) was then briefly reviewed.

Il. Agenda Item: Opt-In/Opt-Out Discussion

Discussion: Mr. Rubin introduced the discussion and asked the SAG to identify their interests or concerns with the opt-in lite proposal
by those that are currently opt-out localities. The SAG discussed their concerns with not retaining opt-out and concerns with the
proposed opt-in lite VESMP. The concerns were noted and ideas on how to address some of those concerns were discussed. Many of
the concerns were related to the monetary obligations regarding the costs for the consolidated VESMP. The SAG identified some of
those additional costs along with the additional responsibilities under the proposed VESMP opt-in lite as compared to the current
VESCP. The SAG was then asked to come-up with some options to address these additional responsibilities.

The SAG took a lunch break from 12:30 p.m. until 1:38 p.m.
After lunch, the SAG continued to discuss ideas on how to address the concerns and additional responsibilities identified. The SAG

discussed an option for very small localities with little development to have an opt-in “ultra” lite option. The SAG provided some ideas of
what this opt-in ultra lite VESMP would entail. This ultra lite concept outlined during the meeting will be drafted and sent to the SAG.

1 See Attachment A for Acronym Definitions.
? Finalized 11/24/15



lll. Agenda Item: Enactment Clauses Discussion

Discussion: Ms. Andrews provided the SAG with an overview of the revised enactment clauses. The SAG noted some additional
concerns such as requesting to have a SAG process for the fee report and some noted concern regarding the regulatory process
exemption clause under #7. DEQ will reconsider the clauses and provide a revision to the SAG for their further consideration.

IV. Agenda Item: Nutrient Credit 15:35 Discussion
Discussion: Ms. Andrews provided an overview of the revisions made to the section 15:35 and the reason for the revisions. The SAG
discussed the issue of limiting offsite options to upstream.

Mr. Rubin then began the wrap-out discussion for the meeting. It was noted that the next meeting will be on October 19, 2015. The
EWG will need to meet again and a doodle poll will be sent out to find a meeting date. The WWG will need to submit comments on the
revisions to section 15:34 by September 18, 2015. The meeting was then adjourned.



Attachment A
List of Acronyms

Acronyms:

ACOE - Army Corps of Engineers

BMPs - Best Management Practices

CBPA - Chesapeake Bay Preservation Act

DEQ - Department of Environmental Quality

DPOR - Department of Professional and Occupational Regulation
ESC - erosion and sedimentation control

ESCL - Erosion and Sedimentation Control Law

EWG - Enforcement Work Group (a subgroup of the SAG)
IWG - Implementation Work Group (a subgroup of the SAG)
LDA - land disturbing activity

NWG - Nutrient Trading Work Group (a subgroup of the SAG)
RLD — Responsible Land Disturber

SAG - Stormwater Stakeholder Advisory Group

SWCB - State Water Control Board

SWCL - State Water Control Law (in this context the term normally refers to the general provisions)

SWMA - Stormwater Management Act
VESCP - Virginia Erosion and Sediment Control Program

VESMA - Virginia Erosion and Stormwater Management Act (proposed act to consolidate the SWMA and the ESC)
VESMP - Virginia Erosion and Stormwater Management Program (proposed consolidation of the VESCP and VSMP)

VPDES - Virginia Pollutant Discharge Elimination System
VSMP - Virginia Stormwater Management Program
WWG - Wordsmithing Work Group (a subgroup of the SAG)
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Stormwater Stakeholder Advisory Group

September 11, 2015 Meeting – 10:00 a.m.

DEQ Piedmont Regional Office, 4949-A Cox Road, Glen Allen, VA



Tentative Agenda:

1. Opt In and Opt Out 

2. Proposed Enactment Clauses

3. Nutrient Credit 15:35
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§ 62.1-44.15:35. Nutrient credit use and additional offsite options for construction activities.

A.  As used in this section:

"Hydrologic Unit Code" or "HUC" means a watershed unit established by the United States Geological Survey.

"Nutrient credit" or "credit" means a type of offsite option that is a nutrient credit certified pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.).

"Offsite options" means alternatives available, away from the real property where land disturbance is occurring, to address water quality or water quantity technical criteria established pursuant to § 62.1-44.15:28.

"Tributary," within the Chesapeake Bay watershed, has the same meaning as in § 62.1-44.19:13. For areas outside of the Chesapeake Bay Wwatershed, "tributary" includes the following watersheds: Albemarle Sound, Coastal; Atlantic Ocean, Coastal; Big Sandy; Chowan; Clinch-Powell; New Holston (Upper Tennessee); New River; Roanoke; and Yadkin.

"Virginia Stormwater Management Program Authority" or "VSMP authority" has the same meaning as in § 62.1-44.15:24 and includes, until July 1, 2014, any locality that has adopted a local stormwater management program.

B. Offsite options shall not be used in contravention of local water quality-based limitations (i) determined pursuant to subsection B of § 62.1-44.19:14, (ii) adopted pursuant to § 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.

C. Unless prohibited by subsection B, a VSMP authority:

1.  May allow the use of offsite options for compliance with water quality and water quantity technical criteria established pursuant to § 62.1-44.15:28, in whole or in part; and

2. Shall allow the use of nutrient credits for compliance with the water quality technical criteria when:

a. Less than five acres of land will be disturbed; or

b. The phosphorous water quality reduction requirement is less than 10 pounds per year; or

c. It is demonstrated to the satisfaction of the VSMP authority that: (i) alternative site designs have been considered that may accommodate onsite best management practices; (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable; (iii) appropriate onsite best management practices will be implemented; and, (iv) compliance with water quality technical criteria cannot practicably be met onsite. The requirements of clauses (i) through (iv) shall be deemed to have been met if it is demonstrated that onsite control of at least 75 percent of the required phosphorous water quality reduction will be achieved.

A VSMP authority is authorized to allow compliance with stormwater nonpoint nutrient runoff water quality criteria established pursuant to § 62.1-44.15:28, in whole or in part, through the use of the applicant's acquisition of nutrient credits in the same tributary.	Comment by DEQ: See new subdivision C(i) above.

C. No applicant shall use nutrient credits to address water quantity control requirements. No applicant shall use nutrient credits or other offsite options in contravention of local water quality-based limitations (i) determined pursuant to subsection B of § 62.1-44.19:14, (ii) adopted pursuant to § 62.1-44.15:33 or other applicable authority, (iii) deemed necessary to protect public water supplies from demonstrated adverse nutrient impacts, or (iv) as otherwise may be established or approved by the Board. Where such a limitation exists, offsite options may be used provided that such options do not preclude or impair compliance with the local limitation.	Comment by DEQ: See new subsections B above and H below.

D. A VSMP authority shall allow offsite options in accordance with subsection I when:	Comment by DEQ: See new subdivision C(ii) above.

1. Less than five acres of land will be disturbed;

2. The postconstruction phosphorous control requirement is less than 10 pounds per year; or

3. The state permit applicant demonstrates to the satisfaction of the VSMP authority that (i) alternative site designs have been considered that may accommodate onsite best management practices, (ii) onsite best management practices have been considered in alternative site designs to the maximum extent practicable, (iii) appropriate onsite best management practices will be implemented, and (iv) full compliance with postdevelopment nonpoint nutrient runoff compliance requirements cannot practicably be met onsite. For purposes of this subdivision, if an applicant demonstrates onsite control of at least 75 percent of the required phosphorous nutrient reductions, the applicant shall be deemed to have met the requirements of clauses (i) through (iv).

D. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.

E. The VSMP authority shall require that offsite options approved by the Department or applicable state board achieve the necessary phosphorous water quality reductions prior to the commencement of the land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to § 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. In the case of a phased project, the land disturber may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase. The land disturber shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. 

F. With the consent of the land disturber, in resolving enforcement actions, the VSMP authority or the Board may include the use of offsite options to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.

G. This section shall not be construed as limiting the authority established under § 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through offsite options. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits.

H. Nutrient credits shall not be used to address water quantity technical criteria. Nutrient credits shall be generated in the same or adjacent eight-digit HUC as the land disturbing activity, unless it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit HUC when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. The following requirements apply to the use of nutrient credits:

1. Documentation of the acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. 

2. Until the effective date of regulations establishing application fees in accordance with § 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by § 62.1-44.15:29. 

3. For that portion of a site's compliance with water quality technical criteria being obtained through nutrient credits, the land disturber shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.). 

4. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.

Documentation of the applicant's acquisition of nutrient credits shall be provided to the VSMP authority and the Department in a certification from the credit provider documenting the number of phosphorus nutrient credits acquired and the associated ratio of nitrogen nutrient credits at the credit-generating entity. Until the effective date of regulations establishing application fees in accordance with § 62.1-44.19:20, the credit provider shall pay the Department a water quality enhancement fee equal to six percent of the amount paid by the applicant for the credits. Such fee shall be deposited into the Virginia Stormwater Management Fund established by § 62.1-44.15:29. 	Comment by DEQ: See new subdivisions H1 and 2 above.

F. Nutrient credits used pursuant to subsection B shall be generated in the same or adjacent eight-digit hydrologic unit code as defined by the United States Geological Survey as the permitted site except as otherwise limited in subsection C. Nutrient credits outside the same or adjacent eight-digit hydrologic unit code may only be used if it is determined by the VSMP authority that no credits are available within the same or adjacent eight-digit hydrologic unit code when the VSMP authority accepts the final site design. In such cases, and subject to other limitations imposed in this section, credits available within the same tributary may be used. In no case shall credits from another tributary be used.	Comment by DEQ: See new subsection H above.

G. For that portion of a site's compliance with stormwater nonpoint nutrient runoff water quality criteria being obtained through nutrient credits, the applicant shall (i) comply with a 1:1 ratio of the nutrient credits to the site's remaining postdevelopment nonpoint nutrient runoff compliance requirement being met by credit use and (ii) use credits certified as perpetual credits pursuant to Article 4.02 (§ 62.1-44.19:12 et seq.).	Comment by DEQ: See new subdivision H3 above.

H. No VSMP authority may grant an exception to, or waiver of, postdevelopment nonpoint nutrient runoff compliance requirements unless offsite options have been considered and found not available.I. The VSMP authority shall require that nutrient credits and other offsite options approved by the Department or applicable state board, including locality pollutant loading pro rata share programs established pursuant to § 15.2-2243, achieve the necessary nutrient reductions prior to the commencement of the applicant's land-disturbing activity. A pollutant loading pro rata share program established by a locality pursuant to § 15.2-2243 and approved by the Department or applicable state board prior to January 1, 2011, including those that may achieve nutrient reductions after the commencement of the land-disturbing activity, may continue to operate in the approved manner for a transition period ending July 1, 2014. The applicant shall have the right to select between the use of nutrient credits or other offsite options, except during the transition period in those localities to which the transition period applies. The locality may use funds collected for nutrient reductions pursuant to a locality pollutant loading pro rata share program under § 15.2-2243 for nutrient reductions in the same tributary within the same locality as the land-disturbing activity or for the acquisition of nutrient credits. In the case of a phased project, the applicant may acquire or achieve the offsite nutrient reductions prior to the commencement of each phase of the land-disturbing activity in an amount sufficient for each such phase.	Comment by DEQ: See new subsection D above.	Comment by DEQ: See new subsection E above.	Comment by DEQ: See new subsection G above.

IJ. If a land disturbing activity a) commences after the development of an applicable Total Maximum Daily Load (TMDL) for the stream into which the activity will discharge and  b) achieves nutrient reductions by obtaining nutrient credits, such credit use shall neither increase nor decrease any MS4’s TMDL pollutant reduction  requirement under a MS4 permit, provided the nutrient credits are generated upstream of the segment of the receiving waters that is subject to the TMDL. Nutrient reductions obtained through nutrient credits shall be credited toward compliance with any nutrient allocation assigned to a municipal separate storm sewer system in a Virginia Stormwater Management Program Permit or Total Maximum Daily Load applicable to the location where the activity for which the nutrient credits are used takes place. If the activity for which the nutrient credits are used does not discharge to a municipal separate storm sewer system, the nutrient reductions shall be credited toward compliance with the applicable nutrient allocation.	Comment by SAG: Edit	Comment by SAG: Edit

K. A VSMP authority shall allow the full or partial substitution of perpetual nutrient credits for existing onsite nutrient controls when (i) the nutrient credits will compensate for 10 or fewer pounds of the annual phosphorous requirement associated with the original land-disturbing activity or (ii) existing onsite controls are not functioning as anticipated after reasonable attempts to comply with applicable maintenance agreements or requirements and the use of nutrient credits will account for the deficiency. Upon determination by the VSMP authority that the conditions established by clause (i) or (ii) have been met, the party responsible for maintenance shall be released from maintenance obligations related to the onsite phosphorous controls for which the nutrient credits are substituted.	Comment by DEQ: See new subdivision H4 above.

L. To the extent available, with the consent of the applicant, the VSMP authority, the Board or the Department may include the use of nutrient credits or other offsite measures in resolving enforcement actions to compensate for (i) nutrient control deficiencies occurring during the period of noncompliance and (ii) permanent nutrient control deficiencies.	Comment by DEQ: See new subsection F above.

M. This section shall not be construed as limiting the authority established under § 15.2-2243; however, under any pollutant loading pro rata share program established thereunder, the subdivider or developer shall be given appropriate credit for nutrient reductions achieved through nutrient credits or other offsite options.	Comment by DEQ: See new subsection G above.

N. In order to properly account for allowed nonpoint nutrient offsite reductions, an applicant shall report to the Department, in accordance with Department procedures, information regarding all offsite reductions that have been authorized to meet stormwater postdevelopment nonpoint nutrient runoff compliance requirements.

O. An applicant or a permittee found to be in noncompliance with the requirements of this section shall be subject to the enforcement and penalty provisions of this article.

1
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Proposed Enactment Clauses to Address Transition:
1. A locality that operates a regulated MS4 and was required to adopt a Virginia Stormwater Management Program (VSMP) as of July 1, 2014 is authorized to continue to operate its Virginia Erosion and Sediment Control Program and its VSMP until the Board approves its consolidated VESMP.  

2. A locality that does not operate a regulated MS4 and elected to adopt a VSMP is authorized to continue to operate its Virginia Erosion and Sediment Control Program and its VSMP until the Board approves its consolidated VESMP.  Initially, such a locality shall fully administer its VESMP pursuant to § 62.1-44.15:27(B)(1), and shall not have the option of administering a VESMP in coordination with the Department’s assistance pursuant to § 62.1-44.15:27(B)(2) until the next opportunity for localities to change their choice in accordance with § 62.1-44.15:27(C).

3. A locality that does not operate a regulated MS4 and did not elect to adopt a VSMP, and decides to fully administer a VESMP pursuant to § 62.1-44.15:27(B)(1), is authorized to continue to operate its Virginia Erosion and Sediment Control Program until the Board approves its consolidated VESMP.  For such localities that do not have persons holding certificates of competence in the areas of stormwater management plan review, project inspection and program administration, the Department shall assist with those responsibilities until new training and certifications have been obtained according to a timeframe to be established by the Department.

4. A locality that does not operate a regulated MS4 and did not elect to adopt a VSMP, and decides to administer a VESMP with the Department’s assistance pursuant to § 62.1-44.15:27(B)(2), is authorized to continue to operate its Virginia Erosion and Sediment Control Program until the Board approves its consolidated VESMP.  For such localities that do not have persons holding certificates of competence in the areas of stormwater management project inspection and program administration, the Department shall assist with those responsibilities until new training and certifications have been obtained according to a timeframe to be established by the Department. The Department shall be responsible for stormwater management plan review in such localities.

5. Any person who holds a separate or combined/dual certificate of competence from the Board in the area of erosion and sediment control plan review, project inspection, or program administration, or stormwater management plan review, project inspection or program administration, shall retain such certification until the Department establishes new training and certifications, at which time such person shall be required to undertake the new training and obtain the new certifications by a date established by the Department. 	Comment by yhk99243: SAG on 8/24 asked for inclusion of a provision allowing for reciprocity for current joint certification holders. 

6. The Department shall conduct an assessment of fees related to the consolidated Virginia Erosion and Stormwater Management Program, to determine whether the program can be is funded adequately under the current fee structure. The Department shall conduct its assessment based on revenues and resource needs from July 1, 2014 to June 30, 2016, and shall complete its assessment by October September 1, 2016. In addition, by September 1, 2016, VSMP authorities and VESCP authorities shall submit information to the Department concerning their use of fees that they received during the same time period under the Virginia Stormwater Management Program and Virginia Erosion and Sediment Control Program. The information shall be submitted on a form to be provided by the Department. The Department shall then convene a Stakeholders Advisory Group to review the Department’s report and consider the need to establish revised fees to fund the consolidated VESMP, as well as to consider and any other issues of concern that may have arisen during the initial implementation of the Virginia Erosion and Stormwater Management Program. The Department shall report the results of its analysis to the Governor and the chairs of the Senate Finance Committee, the House Appropriations Committee, the Senate Agriculture, Conservation and Natural Resources Committee, and the House Agriculture, Chesapeake and Natural Resources Committee by the first day of the 2017 legislative session. The Department may convene a stakeholders advisory group to consider any other issues of concern that may have arisen during the initial implementation of the Virginia Erosion and Stormwater Management Program.	Comment by yhk99243: SAG change 8/24.	Comment by yhk99243: SAG change 8/24.	Comment by yhk99243: SAG change 8/24.	Comment by yhk99243: SAG change 8/24.

7. The State Water Control Board shall adopt regulations to implement the requirements of this Act. The adoption of such regulations shall be exempt from the requirements of Article 2 of the Administrative Process Act, § 2.2-4000 et seq.  However, the Department shall provide a 60-day public comment period prior to the Board’s adoption of the regulations, and shall provide the Board with a written summary of comments received and responses to comments prior to the Board’s adoption of the regulations.	Comment by yhk99243: 9/1/15 - DEQ proposes to add this additional enactment clause.
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