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Virginia Department of Conservation and Recreation
Public Hearing on Proposed General Permit for Discharges of Stor mwater from
Construction Activities Regulations
(4 VAC 50-60-10 et seq.)

December 3, 2008 in Roanoke, Virginia

M eeting Officer: Christine Watlington
Policy and Budget Analyst
Department of Conservation and Recreation

Opening:

Ms. Watlington: Good evening, | would like to call this public hearing on the Virginia Soil and
Water Conservation Board’s proposed General Permit for Discharges ofzatemfrom
Construction Activities Regulations to order. | am Christine Watlingtongyahd Budget
Analyst for the Department of Conservation and Recreation. | will be servihg asekting
officer this afternoon. | welcome you to this hearing.

| would like to thank the City of Roanoke for allowing us to use this facility.
I ntroduce DCR Staff assisting with the meeting.

With me this evening | have Eric Capps, DCR’s Erosion and Sediment Control and Stermw
Permitting Manager, and Ryan Brown, our Policy and Planning Assistamtdirezho will
serve as our technical presenter. This meeting will be recorded.

| hope that all of you have registered on our attendance list. If not, please do sowiShoxg
to speak should note that on the attendance list. Please also make sure that yaur conta
information, including your name and address, is legible and complete as Wwe wiilizing it
to keep you informed on the status of the regulatory action.

Purpose of the public hearing:

The purpose of this hearing is to receive input from interested citizens on the Boapidised
General Permit for Discharges of Stormwater from Construction Aeswiuring the 60-day
public comment period which closes on December 26th.

The Department used the participatory approach to develop the proposal. Following the
publication of the Notice of Intended Regulatory Action regarding theseatesmd in April of
this year and the public comment period on the NOIRA, the Department formetractéc
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Advisory Committee to assist in the development of the proposed regulations. The TAC
included representatives from localities, consulting firms, environmentalinag@ns, state
agencies, colleges and universities, planning district commissions, and &pereies. The

TAC met three times during the months of July, August, and September. Following the
completion of the TAC’s work, the Soil and Water Conservation Board proposed these
regulations at its meeting held on September 25, 2008. Copies of the proposed regulations are
located on the table near the attendance list.

It is of note that there are two other regulatory actions currently being akeleity the Soil and
Water Conservation Board affecting the stormwater program. Theseeaetions to amend the
technical criteria (including water quality and quantity), to establiséraifor locality-
administered stormwater programs, and to amend the fees associated wahhater
program. These actions will be subject to a later public comment period and spphliate
hearings will be held on them in the future. Today’s General Permit action withptEment
any of the provisions of those regulatory actions.

This concludes my introductory remarks. | would like to introduce Ryan Brown, D@R¢y P
and Planning Assistant Director, who will explain in more detail what the propagddtiens
do.

Mr. Brown: Thank you Ms. Watlington.

This regulatory action amends the General Permit for Discharges of Steminoat
Construction Activities. This action is necessary, as the existing genaral {segood for 5
years and is set to expire on June 30, 2009.

All Virginia Stormwater Management Program permits, including thi @Ganeral Permit, are
composed of terms developed pursuant to the greater body of stormwater requksdions
Christine noted, as the current regulatory processes to amend the techeical(&xrt I of the
regulations, including water quality and quantity), local stormwater mamageprogram
requirements (Part Ill), and fees (Part Xlll) associated with the VBid§ram are not final, the
provisions of these proposed regulatory actions will not be implemented in this IGterend.
We are aware that there may be some confusion over this point; | would notédhdboat is
provided near the back of the room explaining the three different regulatory actioaetha
ongoing that will affect the stormwater program. The actions affeetéahical criteria
(including water quality and quantity), local programs, and fees will bauthject of separate
public comment periods and public hearings in the future, likely during the Spring of 2009.

Still, important updates are proposed to be made to the General Permit in order te enhanc
program administration and promote clarity for the regulated community. Thedeysed
revisions to the permit include:
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1) Updating and adding needed definitions such as “control measure”, “linear development
project”, “qualified personnel”, “stormwater pollution prevention plan”, “Virgini
Stormwater Management BMP Clearinghouse website”, and “minimize”. These ne
definitions are contained in section 10 and section 1100.

2) Specifying in section 1120 that this general permit shall become effectiveyah 2009
and expire on June 30, 2014.

3) In sections 1130 and 1170, adding a statement that discharges to waters that have been
identified as impaired on the 305(b)/303(d) Water Quality Assessment ke @aport
are not eligible for coverage under the permit unless they are addresssteabmsth
the terms of the permit, and that all control measures be protective of impaiess. wat

4) Adding requirements in section 1170 that stormwater discharges from construction
activities not cause or contribute to an excursion (i.e., a violation) above argabj®li
water quality standard, and that all control measures be employed in a manrger that i
protective of water quality standards.

5) Updates to section 1150 affecting the registration statement (i.e., apphdat
coverage under the general permit, including:

a. A requirement that a complete registration statement be submitted prior to “the
issuance of coverage under the general permit that authorizes the comer@nce
of land disturbing activities...”, and that the “operator of a construction activity is
authorized to discharge...only upon issuance of coverage under the general
permit...” Currently, land disturbance is permitted to begin upon submittal
(usually, mailing) of the registration statement; this new languageyebdhat
practice to require that coverage under the permit actually be isstiee by
Department prior to the time that land disturbing activities begin.

b. A requirement that current permit coverage holders reapply for coverage under
this new general permit by July 1, 2009. As the current general permit will expire
on June 30, 2009, there are only two options in order to ensure continued
coverage for active projects—either the existing general permit must be
administratively continued, or all permit coverage holders must receiveagaver
under this permit. As either process requires reapplication by currentgevera
holders, and as it is believed that changes to this draft proposed permit will not
detrimentally affect active projects, it is proposed that all projec&sve
coverage under this draft proposed permit.

c. A specification that only one construction activity operator may receiveagae
under a single registration statement.

d. A requirement that each registration statement note direct dischargss to a
receiving water identified as impaired on the 2006 305(b)/303(d) Water Quality
Assessment Integrated Report or for which a TMDL WLA has been establishe
for stormwater discharges from a construction activity.
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6) Updates to the notice of termination referred to in section 1160, which ends permit
coverage and becomes effective at midnight on the date that it is submitted (pyeitious
had been effective seven days after submission).

7) Updates in section 1170 to the requirements for and contents of a Stormwater Pollution
Prevention Plan (SWPPP) for the construction site, including:

a. A requirement for the SWPPP to be made available to the public. Access to the
SWPPP could be arranged at a time and location convenient to the operator
(permittee), but no less than twice per month and during normal business hours.

b. A direct requirement that all operators implement an Erosion and Sediment
Control plan for the site in accordance with the Erosion and Sediment Control
Law and Regulations. Previously, the SWPPP had been required to address
Erosion and Sediment Control through specific language in the permit; however,
as a practical matter, operators simply followed their approved E&S plduns. T
change aligns the permit language with that practice.

c. Clarification that water quality and quantity requirements must be méeby t
operator. Under the current permit, there has been confusion at times as to
whether or not water quality measures are required on every site statdhile.
draft proposed language makes it clear that water quality is requiredsitesl|

d. The addition of an option for inspections of the site to be conducted every seven
days by the operator. The operator can still choose the current inspection
schedule of every 14 days and within 48 hours following a runoff producing event
if desired.

e. A requirement that the operator report if there has been any correspondence with
federal officials regarding endangered species on the site, and a desafi@ny
measures necessary to protect such species.

f. Requirements that TMDL wasteload allocations made to construction actbaties
addressed through the implementation of control measures and strategies
contained in the SWPPP.

8) Again in section 1170, general updates to the basic Conditions Applicable to All VSMP
Permits section that appears in every VSMP permit.

9) The inclusion of new sections 1180, 1182, 1184, 1186, 1188, and 1190. These sections
are direct copies of the currently-effective (again, not the proposed) Raatér Quality
and quantity) of the stormwater regulations. When the version of Part |l thatestty
undergoing development becomes effective, it will repeal the existingl Patis would
mean that all permittees at that time would then immediately beconunséslpe for
meeting the new Part Il requirements, even though their plans were develope&d toeme
existing (currently effective) Part Il requirements, and even though ootistr of the
project under those plans may be well underway. In order to avoid that inequity, the
permit specifically references the water quality and quantity requntsnoé these copied
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sections, which will prevent the changes to Part Il from affecting persddisigp
coverage under this general permit. A new general permit will then need to be developed
to incorporate the changes to Part Il on a going-forward basis for newtproje

10)Updates to forms associated with the General Permit, including the regmsstatement
(DCR 199-146), notice of termination (DCR 199-147), transfer form (DCR 199-191), and
permit fee form (DCR 199-145).

This concludes the summary of key provisions contained in the proposed regulations.
Ms. Watlington: Thank you Mr. Brown.

Before we begin receiving testimony on the propasgdlations, | would like to stress that this is
an information-gathering meeting. Everyone wishimgpeak will be heard. If necessary, we may
ask speakers questions concerning their testimorggoest additional information concerning a
subject believed to be important to the processder to help the clarify and properly capture your
comments. Staff will be available after this hegtio take any individual questions you may have.

We will now begin the public comment portion of tiearing. When | call your name, please come
to the front and use the podium. Please statenguae and who you represent. If you have an
extra copy of your comments, we will be happy to acitef he first person | will call is Joel
Shepherd.

PUBLIC COMMENT PORTION

Joel Shepherd
Roanoke Valley

| am a developer and business owner in the Roaviakey and currently have a grading operation
underway for about a 45 acre site in Franklin Cptimat covers and will include about 300,000
square feet of office/retail space. The chang#samegulatory environment are creating significan
angst in terms of trying to get clear guidancethviie permit that | currently have in place, |
understand that | can reapply 90 days prior texperation of the current permit. My question is
will it be renewed for another five years, and ville renewed under the old or new regulations? |
thought | had gotten clear on that from statemewiti®in the agency statement. However, with Mr.
Brown’s comments tonight, we would be subject ®oribw regulations when they went into effect.

It is very difficult not knowing what regulationsasave to design to.
Mr. Brown commented that it was very important tit regulations are communicated clearly.

The expressed intent, moving forward with this gaheermit, which would be good for five years,
did not change the rules on existing projects, aintd statement 9 from the agency statement.
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Phillip Nester

| am involved with Mr. Shepherd on his project avelare here tonight because we are lost and
little bit confused, although | feel much betteeaftearing Mr. Brown’s comment regarding the
intent.

| question how you will be able to keep the curkeater quality standards for projects receiving
this permit. In order for that to become a validgbility, are you then going to create a secohd se
of regulations that deal with a second permit?sT$isomething you can’t do administratively.
Your general permit is going to have to match whet'the Administrative Code section. So,
eventually what we are going to have for this 5 yraiod is permits that will be effective July 1;
anyone that applies before July 1 for renewal ava permit will be under these sets of rules until
the new change happens. If the new rules becdewiet on July 1, 2011, anyone who applies for
a new permit and I'm also assuming for an amendmenild then have to meet the new rules.

In doing that, it might be more appropriate if tnegw sections are specifically referenced and
called for in the general permit regulations. Aiflzation statement should be included at the
beginning of 1170 that says what was said tonighihat it becomes codified and that there is
absolutely no question that a project that meetgrmit will be able to go forward through 2014
without having to meet the updated changes.

There is conflict between Section 1 and SectioRiBst, you must submit a complete and accurate
registration statement by July 1 in order to carginoverage. But then paragraph B says that you
must update your plan to comply with the new rulBsat is different from what agency statement,
which says there won’t be any significant impadtkat could significantly impact a project, if once
you get your registration statement you have to camk and change your plan.

Also in Section 3, Paragraph M, it specificallytetathat you must reapply at least 90 days before
the expiration date. That is in the proposed cheagd also in the current regulations. It would
seem to me that there is conflict in the timeframevhen you have to apply.

Last but not least, | am a licensed land surveyornbt a professional engineer. As a licensed land
surveyor I'm qualified by education, training and esignce to be a responsible land disturber, as is
any engineer. | would ask that the wording be redensd for “qualified personnel” because
intentional or otherwise, the perception is that gice excluding the other licensed professions and
including professional engineers as being qualiiedonnel. It would be seem to be more
appropriate to consider changing that wording apthce “licensed professional engineer” with
“qualified professions licensed by the CommonwealtBy doing this you aren’t giving preference,
and you as an agency aren't taking away the resplipditat DPOR has for deciding which
professions can provide which services.
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Bob Flynn
Project Manager
Fralin & Waldron Incorporated

| would like to comment on the DCR regulation attPXdV of the VMSP regulations relating to the
general permit for construction activities. Speaeify, | would like to recommend that paragraphs 4
& 5 of Part B, Section 2, referring to the pubh@#ability of the stormwater pollution prevention
plan, be removed. The SWPPP contains much infavmttat can change on a regular basis. As
we know, it is a very technical document and imtiggtions and understanding requires someone
with specific engineering and industry knowledféaking the SWPPP available in a public place
and requiring the permit holder to answer questimra the public creates a financial and logistical
burden on the permit holder that would provide marenmental benefit to the public. These
permits and applications held by DCR, the permitiathority, are available to the public. The
SWPPP document, however, is an internal workingia@nt reviewed by the authority but not
obtained by the authority. It remains in the poseassi the permittee at all times. It's an agreed
upon internal document that provides a bluepritthéopermit holder on how to comply with the
provisions of the general permit. The only intetkat the public has in the runoff discharge & th
quality and quantity of the water at the point istarge into a public waterway which is enforced
by the general permit. Permit holders, for goodaaarestrict access to construction sites fortygafe
and security reasons, along with logistical, pcattand economic reasons. So | would ask you to
balance the perceived public benefit against tlle@dost of conducting business concerning the
availability of the SWPPP reports to the public.

John Burke

One of the new provisions of the new general peswpplicable to impaired waters. On page 26 it
says, if it is determined there is a reasonableniail to cause or contribute to an excursion above
any water quality standards you may not be coverddrthe general permit. | just think with the
number of impaired waters and TMDL'’s being devetbftet opens a huge number of waters and
associated drainage areas to potentially not beredwnder the general permit. | request that the
general permit make it as clear as possible tharegents for development and construction
activity in these kinds of impaired waters.

Brent Wills
Environmental Erosion Control

Some of the main things that | wanted to bring Bmavtonight and have on record; Mr. Flynn
already mentioned the fact of having the SWPPPahlaito the public. Being in the profession
that | am, and doing quiet of bit of inspectionspoojects, it is hard to enough to coordinate with
site superintendents and project managers, gragit@xcavating contractors as well as agency
personnel (whether state or local) to go over ssise¢hey come up. There are a lot of people who
don’t like development and they can figure out weunckly that this could be a real bur on the
saddle of developers.
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One of the other major comments relates to sigmtichanges under Part A, Number 5 regarding
the registration statement. My main concern i, stands now, the minute that the registration
statement is postmarked land disturbing activit@s commence. The way it would be worded is
that the operator would have to wait for confirmatirom DCR. First, | would like see that deleted
from the regulation. Second, if that does stayouil like to know that the turnaround time is
going to be guaranteed to operators in parts @iMa that are further away from Richmond.

Being a erosion control contractor, |1 do a lot @fdieg and stabilization. | find it hard to
understand how the entire water quality parametethe Commonwealth of Virginia is going to be
based on phosphorus when the current erosion dindesg control manual as well as standards
and specifications require me to apply phosphasusaen stabilizing the project site. Literallyrfino
the Greenbook Standards, the specifications tegtdte requiring right now is 200 Ibs. to the acre
for stabilization in the Piedmont and Appalachiegion. I've worked on sites now where we’'ve
had to go back and retrofit for water quality whersve had to remove one and two pounds of
phosphorus per year and it has cost a lot of mansstitofit basins, infiltration areas and retention
areas to remove a couple of pounds of phosphorugepewhen we’ve been told to put down 200
pounds per year.

| hope the technical advisory committee takesith@consideration.

Ms. Watlington: That completes the list of those individuals whgmed up to speak. Are there
other individuals who would wish to comment or keawitten remarks?

Closing:

Ms. Watlington: A handout is provided on the table outlining the public comment submittal
procedures | am about to cover and the dates and locations of the remaining publicsmeeting

Persons desiring to submit written comments pertaining to this notice and thisgmegy do

by mail, by the internet, or by facsimile. Comments should be sent to the Regulat
Coordinator at: Virginia Department of Conservation and Recreation, 203 Governoy Sirese
302, Richmond, Virginia 23219. Comments also may be submitted electronically to the
Regulatory TownHall. Or comments may be faxed to the Regulatory Coording&04t786-
6141. All written comments must include the name and address or email address of the
commenter. In order to be considered, comments must be received by 5:00 PM on b26embe
2008.

With that announcement, | would like to thank eaffiou for attending this meeting and providing
us with your views and comments. This meetingis officially closed. Staff will be available
afterwards to take any individual questions you meye.

| hope that everyone has a safe trip home.
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