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Code (VAC) citation | Amend: 16 VAC 25-90-1910.151(a)-(c); 16 VAC 25-175-
1926.50 (a)-(9)

Regulation title | 16 VAC 25-95, Medical Services and First Aid Standards for
General Industry, and for 16 VAC 25-177, Medical Services and
First Aid Standards for the Construction Industry

Action title | Final regulation to amend the Medical Services and First Aid
Standards for General Industry, 816 VAC 25-90-1910.151 and
for the Construction Industry, 816 VAC 25-175-1926.50

Date this document| May 1, 2009
prepared

This information is required for executive branch review and the VirginggsRar of
Regulations, pursuant to the Virginia Administrative Process Act (APAd¢lie Orders 36
(2006) and 58 (1999), and th@&ginia Register Form, Style, and Procedure Manual.

Brief summary ‘

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new
regulation, proposed amendments to the existing regulation, or the regulation proposed to be
repealed. Alert the reader to all substantive matters or changes. If applicable, generally
describe the existing regulation. Also, please include a brief description of changes to the
regulation from publication of the proposed regulation to the final regulation.

Summary of Original Proposed Requlation

Under theoriginal proposed regulations employers with employees in job classfisaor
exposed to workplace hazards that could result in serious physroal dradeath would be
required to have at each job site and for each workshift atdeastmployee trained in first aid
and CPR. Other issues include:

A. Allowing an employer to make written arrangements witfeotontractors/employers on
the same job site to provide designated employees to selvst asdf CPR responders, to
lessen the cost of compliance with the regulation;
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B. Clarifying that first aid requirements for employers of mobile woekvs (i.e., crews that
travel to more than one worksite per day) of two or more empkythat assign
employees to travel to worksites or engage in work activities dbald potentially
expose those employees to serious physical harm or death #iellasisure that at least
one employee on the mobile crew is designated and adequately ttainethder
immediate first aid and CPR during all work shifts; or maketemiarrangements with
other contractors/employers on the same job sites to providendesigemployees to
serve as first aid responders.

C. Clarifying that employers of individual mobile employees. (ian employee who travels
alone to more than one worksite per day), that assign employgasebto worksites or
engage in work activities that could potentially expose those eegsoyo serious
physical harm or death shall either assure that the mobileogegpis adequately trained
to self-administer first aid; make written arrangement$ wther contractors/employers
on the same job sites to provide designated employees to sdingt aisl responders; or
assure that their employees have access to a communicatemdhat will allow them
to immediately request medical assistance through a 91lgenugr call or comparable
communication system.

Major changes to theoriginal proposed requlation are as follows:

The final regulation extends the mobile communication option for esirghployees to
employers with worksites where only one employee is permignstattioned; adds definitions
for the terms “serious physical harm” and “serious workpleazatd”’; deletes the term “job
classification”; amends 8816 VAC 25-95.C and 16 VAC 25-177.D as followse word
“designated” is replaced with the word “selected”, the waoahder” is replaced with the word
“administer”, and the word “immediate” is deleted. These changll clarify that it is not the
intent of the Department to apply the full provisions of the BloodbortigoBens Standard to
employees trained under the final first aid/CPR regulation.

Statement of final agency action ‘

Please provide a statement of the final action taken by the agency including (1) the date the
action was taken, (2) the name of the agency taking the action, and (3) the title of the regulation.

On April 16, 2009, the Virginia Safety and Health Codes Board voted unanimously to adopt as a
final regulation of the Board, 16 VAC 25-95, Medical Services and First Aid Stistta

General Industry, and 16 VAC 25-177, Medical Services and First Aid Standards for the
Construction Industry, and to amend 16 VAC 25-90-1910.151(a)-(c); 16 VAC 25-175-1926.50

(2)-(9)-

Legal basis ‘

Please identify the state and/or federal legal authority to promulgate this proposed i@gulat
including (1) the most relevant law and/or regulation, including Code of Virginia citation and
General Assembly chapter numbers, if applicable, and (2) promulgating entity, i.e., agency,
board, or person. Describe the legal authority and the extent to which the authority is
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mandatory or discretionary.

The Safety and Health Codes Board is authorized to regulate oongbagtafety and health
under Title 40.1-22(5) of th€ode of Virginiato:

“... adopt, alter, amend, or repeal rules and regulations to furthezcpaoid promote the
safety and health of employees in places of employment ovehvithhas jurisdiction
and to effect compliance with the federal OSH Act of 1970...as magd®ssary to carry
out its functions established under this title”.

In this same statutory section, the Board is further mandated:

“In making such rules and regulations to protect the occupationdy safd health of
employees, the Board shall adopt the standard which most adequatalgsato the
extent feasible, on the basis of the best available evidence tlabpioyee will suffer
material impairment of health or functional capacity”.

“However, such standards shall be at least as stringent agathdards promulgated by
the federal OSH Act of 1970 (P.L.91-596). In addition to the attainwfetite highest
degree of health and safety protection for the employee, othedeaatsons shall be the
latest available scientific data in the field, the feasibditthe standards, and experiences
gained under this and other health and safety laws.”

Va. Code 840.1-51.3:2 provides limited legal protection for an employer found to be in violation
of the final regulations:

“In the trial of any action to recover for personal injury or property damage
sustained by any party, in which action it is alleged that an employer actedaitow of
or failed to act in accordance with any provision of this chapter or any statiecalfe
occupational safety, health and safety standards act, the fact of the issuaacitation,
thevoluntary payment of a civil penalty by a party charged with a violation, or the
judicial assessment of a civil penaltyinder this chapter or any such state or federal
occupational safety, health and safety standardslazait,not be admissible in
evidence” (Emphasis added.)

Purpose ‘

Please explain the need for the new or amended regulation. Describe the rationale or
justification of the proposed regulatory action. Detail the specific reasons itaateddo
protect the health, safety or welfare of citizens. Discuss the goals of the proposal and the
problems the proposal is intended to solve.

The purpose of the final regulation is to provide additional firstCRE& services to employees
exposed to serious occupational hazards in construction and generalyirghdstiprovide
employers with some flexibility to make arrangements fiat faid/CPR services on individual
work sites. Current regulations do not require CPR training foglasd first aid providers,
and the final regulations would correct this oversight. The finglilations will also exclude
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work sites from the requirement to provide first aid and CPR hginvhere no serious
occupational hazards are present. In addition, the final regulatibradse clarify requirements
for employers of mobile crews and individual mobile and permanently assigneadyees.

Current Requlatory Framework : The Existing Regulations are Confusing andifficult
for Emplovyers to Comply With and Difficult for the Department to Enforce

The current first aid regulations, which are identical to their federal OSiAterparts and are
the subject of this rulemaking, apply to all general industry and constructjgoyers:

Section 16 VAC 25-90-1910.151(b) of the General Industry Regulation for Medical and
First Aid provides that “In the absence of an infirmary, clinic, or hospitaéar

proximity to the workplace which is used for the treatment of all injured employees, a
person or persons shall be adequately trained to render first aid....” (Emphasis added).

Section 16 VAC 25-175-1926.50(c) of the Construction Regulation for Medical Services
and First Aid provides: “In the absence of an infirmary, clinic, hospital aigln, that

is reasonably accessiblen terms of time and distance to the worksite, which is available
for the treatment of injured employees, a person who has a valid certificage &k
training....” (Emphasis added).

Both existing regulations lack clarity and are difficult for employerotamy with and for the
VOSH Program to enforce. For instance, the existing regulations do not definerthértear
proximity” and “reasonably accessible.” These phrases have been imgipydederal OSHA
to mean that all general industry and construction employers must have eithgri@gyeem
trained in first aid, ar

their worksite must be located within a 3 to 4 minute response time of a hospitalocli
infirmary if the worksite contains workplace hazards that could cause katéming
injuries; _or

their worksite must be located within a 15 minute response time of a hospital, clinic, or
infirmary if the worksite does not contain workplace hazards that could cuse li
threatening injuries.

According to statistics for 2003 from the Department of Emergency Medcak8s (EMS)
website, EMS providers arrived at the scene of 522,345w#lsan average response time of
approximately 12 minutes. Approximately 72 % of all reported calls were provided in less than
10 minutes, and approximately 87 % of all reported calls were provided in less than Esminut

The Department requested more recent data from EMS for statewide eespwssfor all calls
as well as calls for industrial sites specifically for the years 2004gh 2006 (“Industrial
premises” includes “building under construction, dockyard, dry dock, factory building or
premises, garage (place of work), industrial yard, loading platform iorfact store, industrial
plant, railway yard, shop (place of work), warehouse and workhouse.” Source: PBER/P
Program Data Element Dictionary):
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Statewide Response Time Statistics by Year
"Response time" defined as "Arrived at Scene" minus
"Dispatched”
2004 2005 2006
All Cases: Response Time
1-3 minutes 13.0% 12.9% 12.5%
4-15 minutes 74.6% 74.7% 75.1%
15-100 minutes 12.4% 12.5% 12.5%
Mean (Average) in minutes 8.89 8.94 8.96
Industrial Sites Only: Response
Time
1-3 minutes 19.2% 19.3% 20.9%
4-15 minutes 75.1% 73.9% 72.2%
15-100 minutes 5.7% 6.8% 6.9%
Mean (Average) in minutes 7.10 7.58 7.34
NOTE 1: Calculation of the above response times is from the time “dispatched” to the
time of “arrived at scene.” Although the PPCR/PPDR Program Data
Element Dictionary indicates that there is a data field called “Time of Call”
defined as “Time call is first received by Public Safety Answering Point
(PSAP) or other designated entity,” VOSH was informed by EMS that “Time
of Call” data is not regularly available to the local EMS responders to enter
into the reporting system. Therefore, the 2004-2006 data supplied by EMS
underreports the average response times because it does not include the time
it takes for the 911 call to be received and then referred to the local EMS
provider.
NOTE 2: Calculation of the above response times is limited to data where a response

time of between 1 minute and 100 minutes was reported. EMS personnel
indicated that this approach was used to eliminate some obviously inaccurate
data in the system (e.g., response times in the negatives, response times that
were several days, etc.).

As the more recent statistics above indicate, the average EMS respun$ar @ll cases
statewide has been approximately 9 minutes for the last three yeaestli@otwice the 3-4
minute response time required by OSHA for life threatening injuries)e Wie average response
time to industrial sites falls between 7 and 7.5 minutes, which is 75% above the 3-4 minute
requirement. Furthermore, the chart demonstrates that for all casesdgtataly 12.5 to 13%

of the responses occur within the 3-4 minute requirement for life threateningsnhile from
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19 to 21% of the responses occur to industrial sites within the 3-4 minute requirement.

The above statistics graphically demonstrate that the large mabamployers in Virginia fail
to meet the 3-4 minute exemption contained in the interpretations for the curreHtfiv@%id
regulations for construction and general industry that would allow them to avoid hawanged tr
first aid provider on site (the OSHA 3-4 minute interpretation applies to workgite®azards
that could cause life threatening injuries).

Another difficulty with the current first aid regulations &t neither the current regulations nor
federal OSHA interpretations provide clear guidance to emplayfensobile work crews who
are exposed to hazards that could cause death or serious physital Tize final regulations
specifically provide compliance options for such covered employers.

Finally, to assure compliance with the current regulationsh leoployers and the VOSH
Program are often faced with having to document whether an im§iyrclanic or hospital would
be accessible within 3-4 minutes or 15 minutes. This may ingodey to such lengths as
having to drive from the inspection site to the facility, or by ottintg the nearest rescue squad
to determine what the normal response time would be to the spsofifisite. Even in such
cases where response time information may be readily availdide response time for
emergency responders to a particular site can vary widely dayno day depending on such
factors as whether the worksite is in an urban or rural locager (liscussion below on
geographic differences in EMS response times around the sthtgher the medical/emergency
response facility is staffed 24 hours a day or not, and such vagarieaffic congestion, road
construction and weather. For these reasons under the curreatiogglthe vast majority of
injured employees cannot receive timely, reliable and consifitshiaid response to injuries
suffered on the job if there is no trained first aid responder on site.

Existing Regulations Do Not Provide Adequate First Aid and CPR Proteatins for
Employees

The existing general industry and construction first aid regulations do not ass$aectaate
first aid attention for employees will be provided in certain hazardous sitgatFor instance,
current regulations do not require CPR training for designated first aidlpreynor do they
clearly state that designated first aid providers will be availaldach hazardous work location
and each work shift. The final regulation changes correct these oversights.

In addition, the current regulations allow an employer to physically move an exapityo had
suffered a head/spinal injury or other serious injury by transporting themediaatfacility
that is within 3 to 4 minutes driving distance, in lieu of having a trained first gadidsr on
site to administer first aid and CPR while emergency response peraoanekoute.

Existing Reqgulations Do Not Provide Equal First Aid/CPR Treatment Oppotunities for
Similarly Exposed Employees

The current regulations do not provide the same level of first aid and CPR protection for
employees in different general industry and construction settings who arectigpgsailar
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kinds of serious and life threatening workplace hazards. For instance, a numbegrdf curr
industry specific regulations require general industry and construction yempto assure that
one or more employees trained in first aid and CPR are present at each watksitelkshift:

General Industry

Logging Industry employers must assure that all logging employees recsivaidiand
CPR training - 816 VAC 25-90-1910.266(i)(7);

Electric Power Generation, Transmission and Distributionindustry employers must
assure that trained first aid and CPR providers are present for field wbfixeeh work
locations - 816 VAC 25-90-1910.269(b)(1);

Employers engaged Welding, Cutting and Brazing must assure that first aid can be

rendered to an injured employee until medical attention can be provided - 8§16 VAC 25-

90-1910.252(c)(13);

Telecommunicationsindustry employers must assure that employees are trained in first

aid and CPR - §16 VAC 25-90-1910.268(c)(3);

Employers with & emporary Labor Camp must assure that a trained first aid and CPR

provider is present at the camp - 816 VAC 25-90-1910.142(k)(2);

Commercial Dive Operationemployers must assure that all dive team members are
trained in first aid and CPR - 8§16 VAC 25-90-1910.410(a)(3).

Construction Industry

Power Generation and Distribution employers must assure that employees are trained

in first aid and CPR - §16 VAC 25-175-1926.950(e)(1)(ii);

Employers involved itdnderground Construction, Caissons, Cofferdams and

Compressed Airmust provide a first aid station at each project (see 816 VAC 25-175-

1926.803(b)(7);

Employees in the above industries benefit from greater first aid and CRRtfmas than
employees who, for instance, work in construction around but notenead high voltage lines
(contact with overhead high voltage lines is regularly one of the top four causes of
occupationally related Virginia fatalities). The final regulation ¢esnassure that all
construction and general industry employees exposed to hazards that could atiuse de
serious physical harm are provided an equal level of first aid and CPR protection.

The Department also requested recent data from EMS for statewide respesdetr calls for

industrial sitedoroken down by geographic region for the years 2004 through 2006 (“Industrial

premises” includes “building under construction, dockyard, dry dock, factory building or
premises, garage (place of work), industrial yard, loading platform iorfact store, industrial
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plant, railway yard, shop (place of work), warehouse and workhouse.” Source: PBER/P
Program Data Element Dictionary):

Statewide Response Time Statistics by Year for Industrial Sites @®n
"Response time" defined as "Arrived at Scene" minus
"Dispatched”
2004 2005 2006

Response Times Response Times Response Times
Industrial Sites 1-3 4-15 Avg| 1-3 4-15 Avg 1-3 4-15 Avg
No Region Listed 22.3% 69.2% 7.7| 26.5% 63.6% 8.2| 52.4% 44.6% 4.7
BLUE RIDGE 6.0% 67.8% 12.1| 89% 64.2% 13.0/ 9.5% 73.6% 10.5
CENTRAL
SHENANDOAH 11.1% 829% 8.1| 16.3% 79.2% 7.6| 18.9% 73.2% 7.8
LORD FAIRFAX 78% 854% 8.6| 10.1% 82.6% 85| 89% 81.8% 8.7
NORTHERN
VIRGINIA 18.3% 78.3% 6.4| 13.2% 81.6% 7.7| 12.1% 84.1% 7.2
OLD DOMINION 17.2% 77.7% 7.2 154% 79.0% 7.2| 15.7% 79.3% 6.9
PENINSULAS 44.1% 53.1% 4.8| 41.1% 56.4% 4.9| 46.1% 51.5% 4.9
RAPPAHANNOCK 13.1% 77.2% 85| 10.9% 80.2% 8.8| 13.5% 74.3% 9.2
SOUTHWEST
VIRGINIA 95% 73.1% 10.4| 12.6% 67.0% 10.5| 13.2% 69.1% 10.0
THOMAS
JEFFERSON 9.9% 67.3% 11.3| 10.7% 76.2% 10.0| 7.1% 66.9% 12.0
TIDEWATER 151% 79.1% 7.6| 12.3% 82.7% 7.8 11.4% 83.1% 7.6
WESTERN VIRGINIA 25.9% 66.9% 7.2| 26.2% 69.1% 6.8| 22.5% 72.7% 6.9
Total 19.1% 75.1% 7.1 19.1% 74.0% 7.6 20.7% 72.3% 7.3

NOTE 1: Calculation of the above response times is from the time “dispatched” to the
time of “arrived at scene.” Although the PPCR/PPDR Program Data Element
Dictionary indicates that there is a data field called “Time of Call” defined as
“Time call is first received by Public Safety Answering Point (PSAP) or other
designated entity,” VOSH was informed by EMS that “Time of Call” data is not
regularly available to the local EMS responders to enter into the reporting
system. Therefore, the 2004-2006 data supplied by EMS underreports the
average response times because it does not include the time it takes for the 911
call to be received and then referred to the local EMS provider.

NOTE 2: Calculation of the above response times is limited to data where a response time
of between 1 minute and 100 minutes was reported. EMS personnel indicated
that this approach was used to eliminate some obviously inaccurate data in the
system (e.g. response times in the negatives, response times that wate sever

days, etc.).
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As the above statistics indicate, there is a wide disparity in EMS respoeseaiinoss the state
based on geographic region. For instance in 2006 there is a range of a low of 7.1% of EMS
responses occurring within 1-3 minutes in the Thomas Jefferson region to a high of 4ih% w
1-3 minutes in the Peninsulas region; while the average response timeSaoand&® minutes in
the Peninsulas’ region to 12 minutes in the Thomas Jefferson region.

Again, the above statistics graphically demonstrate that the large majogityployers in
Virginia cannot consistently meet the 3-4 minute exemption contained iméngretations for
the exemption contained in the current VOSH first aid regulations for constructiayeaeral
industry that would allow them to avoid having a trained first aid provider on site-&maii3ute
interpretation applies to worksites with hazards that could cause life thingpiiguries). In
addition, the geographic disparities in response time demonstrate that tiné mguéations do
not provide equal access to adequate first aid and CPR protections for employees.

The Existing General Industry First Aid Reqgulation is Overreaching

The current general industry regulation is overreaching in that it appkdisgeneral industry
employers, even when there are no workplace hazards present that could posegsineas
physical harm or death, such as in office settings - it should be noted that, wikaaptions,
construction worksites are universally acknowledged to contain both job clagsifscand
workplace hazards that are likely to cause death or serious physical Haerfinal regulations
will exclude worksites that do not contain such serious hazards from the requirepenide
designated employees with first aid and CPR training.

Substance ‘

Please identify and explain the new substantive provisions, the substantive changeasdo exist
sections, or both where appropriate. A more detailed discussion is required under the “All
changes made in this regulatory action” section.

The VOSH Program seeks the amendment of medical servicessaradd standards for general
industry, 81910.151(b), and the construction industry, 81926.50(c), to require empladyairs to
employee(s) to render first aid and cardio pulmonary resusaitd€PR) when employees are
exposed to occupational hazards which could result in serious phyasioalor death. Worksites
covered by the current regulations that do not contain occupatiaratblsavhich could result in
serious physical harm or death will be exempted from filshad CPR requirements under the
proposed regulation.

Under theoriginal proposed regulations employers with employees in job clasgfisaor
exposed to workplace hazards that could result in serious ph¥ysical or death would be
required to have at each job site and for each workshift atdeastmployee trained in first aid
and CPR.

The following boxes highlight the differences between the existing standards ssthe:
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The General Industry Standard for
Medical and First Aid

Section 1910.151(b) provides:

“In the absence of an infirmary, clinic,

hospital in near proximity to the workpla
which is used for the treatment of

injured employees, a person or pers
shall be adequately trained to render f
aid. Adequate first aid supplies shall
readily available.”

DI
Le
Al
DNS
rst
be

The Construction Industry Standard for
Medical Services and First Aid
Section 1926.50(c) provides:

“In the absence of an infirmary, clinic,
hospital or physician, that is reasonably
accessible in terms of time and distance {o
the worksite, which is available for the
treatment of injured employees, a person
who has a valid certificate in first aid
training from the U. S. Bureau of Mines,
the American Red Cross, or equivalent
training that can be verified by
documentary evidence, shall be availablg at
the worksite to render first aid.”

Other issues that were addressed irptiggnal proposed language include:

A.

Allowing an employer to make written arrangements with amatbeatractor/employer
on the same job site to provide designated employees to sdiive agl responders, to
lessen the cost of compliance with the standard;

Clarifying that employers of mobile work crews (i.e., cseat travel to more than one
worksite per day) of two or more employees that assign emgdotp travel to worksites
or engage in work activities that could potentially expose thoseogegs to serious

physical harm or death shall either:

1. Assure that at least one employee on the mobile crew igndésd and
adequately trained to render immediate first aid and CPR during all workshifts;

2. Make written arrangements with another contractor/employdreosame job site
to provide designated employees to serve as first aid responders.

Clarifying that employers of individual mobile employees. (ian employee who travels
alone to more than one worksite per day), that assign employeasdbto worksites or
engage in work activities that could potentially expose those eegdoyo serious
physical harm or death shall either:

1. Assure that the mobile employee is adequately trained to self-admiingitard;

2. Make written arrangements with another contractor/employdreosame job site

10
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to provide designated employees to serve as first aid responders; or

3. Assure that their employees have access to a communicatiem syst will
allow them to immediately request medical assistance thro@gfl &mergency
call or comparable communication system.

D. Major changes to theoriginal proposed regulation are as follows:

1. The final regulation extends the mobile communication option iiogles
employees to employers with worksites where only one emplgygermanently
stationed, as there is no rationale for treating them diffgré&oin single mobile
employees.

2. The final regulation adds definitions for the terms “serious physical’ tzan
“serious workplace hazard.”

3. The final regulation deletes the term “job classification.”

4. The final regulation amends 8816 VAC 25-95.C and 16 VAC 25-177.D as
follows: the word “designated” is replaced with the word “selected”, the word
“render” is replaced with the word “administer”, and the word “immediate” is
deleted. These changes will clarify that it is not the intent of the Depdrtme
apply the full provisions of the Bloodborne Pathogens Standard to employees
trained under the final first aid/CPR regulation.

Issues ‘

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, governmentgféicidlthe

public.

If there are no disadvantages to the public or the Commonwealth, please indicate.

A Notice of Intended Regulatory Action (NOIRA) was adopted by the Board on March 7, 2006. The
NOIRA was published on October 16, 2006, with 30-day comment period ending November 16, 2006.
Comments received and the Department’s response are summarized in section V. below. The Board
adopted proposed regulatory language on December 6, 2006. The proposed regulation was published on
September 29, 2008, with a 60-day comment period ending on November 29, 2008. A public hearing
was held by the Board on November 20, 2008.

Employers covered by the final regulations would be required to &iagach job site and for
each workshift at least one employee trained in first aid &1. CThe Department believes that
the majority of general industry employers that were citgdhe VOSH Program under the
current regulations would also be covered by the final regulativvisie many employers in
construction and general industry already assure that some e®plase trained in first aid and
CPR, some employers would have to incur the additional cost of sg@uch training. As an

11
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example, the Central Virginia Chapter of the American Red Gragsntly charges $73.00 for
adult first aid/CPR training (2009).

A couple of commenters expressed the concern of the impact of the proposed regulatialh on sm
employers:

Commenter 5: November 29, 2008 Wallace L., Virginia Citizen

“The regulation appears overburdensome to small employers especially ttiosmall
crews. For single person work crew it does allow for the use of only a commaoimgcati
device with 911 access, which greatly reduces the cost but for two person crews there
still a significant cost associated with this regulation, mostly in thee@rechedule than
cost. | believe the regulation for substitution of communication devices fos afeup to

3 persons should be adopted instead of just single person crews. Especiallyrié they a
within 15 minutes of a public safety service.”

Agency Response:

While the Department is sympathetic to the argument that the requiremeatrfmgtin

first aid/CPR for mobile crews - in the absence of the employer beiadaabiake
arrangements with another contractor on site - poses both scheduling and cost concerns
for small employers, it does not recommend expanding the mobile communication
option, available to single mobile employees, to mobile work crews of multiple
employees.

First, as a point of clarification, under existing federal OSHA identircstl did

regulations, an employer must be within 3-4 minutes of a medical facility agenty
response personnel when employees are potentially exposed to seriousAtkening
hazards, not the 15 minutes suggested by the commenter. The final regulations will not
apply to employers whose employees are not potentially exposed to serious/life
threatening hazards.

In addition, there does not appear to be any statistical or other rationaleifbnglevhat

size crew the mobile communication option should be extended to (2 person, 3 person, 4
person, etc. — any exception could be seen to swallow the rule). One of the main reasons
for the Board proposing the regulatory change is to:

“eliminate inequities contained in the existing regulations by assuring all
construction and general industry employees exposed to hazards that could cause
death or serious physical harm equal access to first aid and CPR services,
regardless of their specific industrial or construction setting, or the gdocah

location of their work.”

[Townhall Agency Background Document, Form TH-02, p. 9, September 4,

2008].

12
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If the mobile communication option is extended to mobile crews with 2, 3, 4 or more

people, those crews would be provided with less protection under the regulation then
employees located at permanent locations and exposed to the same or sinmidigrthaza

could result in serious physical harm or death.

Costs associated with compliance with the final regulations belllessened by the specific
language in the final regulations that allow an employer to mwkigen arrangements with
another contractor/employer on the same job site to provide dexigeaiployees to serve as
first aid/CPR responders.

Costs associated with the current regulation will be eliminfteavork sites where no serious
occupational hazards are present. The current regulation ipreteel by federal OSHA to
require low hazard employers to provide first aid if no medisaistance can be provided within
15 minutes by EMS or other personnel, or there is no medicatyagithin 15 minutes driving
distance. As previously noted in the aforementioned EMS statiappsoximately 13% of all
responses by EMS personnel exceeded 15 minutes.

[NOTE: However, it should be noted that within a particular industay is normally
considered to not have serious occupational hazards present, there smgdspecific
worksites or portions of establishments that have workplace hattertdsould trigger
application of the final regulations (e.g., a large departnséote that has service
personnel who deal directly with customers who would not be exposeddosser life
threatening hazards, may also have warehouse personnel whe dpekisits who are
exposed to such hazards; a large grocery or supermarketetaveclerks who would
not be covered by the final regulations, but may have forklift opesator other
employees that use potentially dangerous equipment such as a meatrsdicinige). ]

As Virginia Employment Commission 2005 statistics demonstia¢ee tare a significant number
of employers who will now be exempt from the current regulatimtause they operate work
sites where no serious occupational hazards are present.

compliance costs for approximately 27% of Virginia's employers cougyede current
federal identical OSHA regulation (approximately 59,000 of the estimated 215,201
employers in Virginia); and by maximizing the benefits of the final reguidy
targeting those worksites that pose the highest risk of serious injury and iiness f
employees.

It is the Department’s position that the estimatexamptedemployers should be larger than
27%, and perhaps by a significant amount. In preparing the above estimates, thaépar
used a conservative approach in determining which employers should meet the@xefgpti
instance, even though the Department believes that most retail establiskimoeidsbe exempt
from the regulation, it nonetheless did not include retail establishments (26,800 or it2t586o)
exempt category because of the previously mentioned example of a large defpsidnee

having a warehouse operation where forklifts are used, which would require comph#imthe
final regulation. Most small to midsized retail establishments do not haveaaaliouse or
similar operations that would involve potential exposure to serious workplace hazaraid Nor

13
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the Department include such industries as wholesale establishments (12,58hestald or
5.8%); information (NAICS 51, 4,078 establishments or 1.9%); other services, except public
administration (NAICS 81, 23,030 establishments or 10.7%); or arts, entertainment and
recreation (NAICS 71, 2,748 establishments or 1.3 %) in the count of potential exempt
employers, even though many of those workplaces will not contain serious workaodsha

In addition, the data the Department used in counting offices that would be exemtitdriinal
regulation is what we would refer to as "soft" data and is most likely tmder-inclusive. As

an example, under NAICS 53, Real Estate and Rental Leasing, the Departsabteva

identify NAICS 5312, Offices of Real Estate Agents and Brokers, as a subsgplof/ers that
should be exempt because the NAICS description indicates that only office wor&lised.
However, the Department could not break out anything under NAICS 5311, Lessors of Real
Estate 6,152 establishments or 2.8%), even though many individual worksites would only consist
of office workers, because there may be some worksites in that industry that do have
maintenance personnel for the leased property (maintenance personnel can dxb texipazards
posing a risk of serious physical harm or death because the will do such taskk as wor
electrical related issues, work around boilers, air conditioners, etc., diidf pose a risk of
electrocution, or caught-in hazards).

Finally, as noted in DPB’s Economic Impact Analysis (page 9), the cost @liemce can be
offset significantly by lessening the severity of injuries/illnessge®enced by employees
through the receipt of immediate first aid/CPR treatment, and potengallit in an overall
reduction in work-related injuries when workers are trained in first aid/CPR

“There are also studies that indicate that having a first aid person raxzaligble
reduces the risk of serious injury or death. According to the Canadian Red Cross and
SMARTRISK, a non-profit organization dedicated to preventing injuries and saving
lives, getting trained in first aid can reduce your risk of injury by more thanrdéérjel 2
Research conducted by St. John Ambulance found that the number of work-related
injuries is reduced by between 20 and 30 percent when workers are trainstaia fir3
According to the International Labor Organization Encyclopedia of Occupati@adih
and Safety, defibrillation administered within four minutes of cardiac anelsis
survival rates of 40 to 50%, versus less than 5% if given later. For chemicajueigsi
immediate flushing with water can save eyesight. For spinal cord injoaggct
immobilization can make the difference between full recovery and paralgsis. F
hemorrhages, the simple application of a fingertip to a bleeding vessel can stop life
threatening blood loss.”

Construction and General Industry employees working in covered worksitess the state
would benefit from the immediate presence of trained first aid/@3ponders at their work
locations.

Changes made since the proposed stage ‘

Please describe all changes made to the text of the proposed regulation since the publication of
the proposed stage. For the Registrar’s office, please put an asterisk next to any substantive
changes.
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Section Requirement at What has changed Rationale for change
number proposed stage

16 VAC | 16 VAC 25-95, * Rationale: Former 16 VAC
25-95 Medical Services and| [A. The following words | 25-95.A. redesignated as 16
A. First Aid for General | and terms when used in thisVAC 25-95 B. New

Industry

A. The emplovyer shal

requlation shall have th¢
following meanings unless
the context clearly indicate

ensure the ready
availability of medical

otherwise:
“Serious physical harm”

personnel for advice

means impairment of thg

and consultation on

body in which part of the

matters of plant
health.

body is made functionally
useless or is substantiall
reduced in efficiency on o
off the job. Such impairmen
may be permanent o
temporary, chronic or acute
Injuries and illnesses
involving such impairment
would usually require
treatment
doctor or other
health care
Injuries  that  constitute
serious physical harni
include, but are not limited
to amputations (loss of all o
part of a bodily appendage
concussion; crushing
(internal, even though skir

licenseq

surface  may be intact)
fractures (simple or
compound); burns or scalds
including electric and
chemical burns; cuts
lacerations, or puncture
involving significant

bleeding and/or requiring

suturing; sprains and straing
lllnesses that constituts
serious physical harni

include, but are not limited
to cancer; respiratory

professional.

» subsection A adds definition

5 of terms “serious physical

5harm” and “serious
workplace hazard.” These
terms were not previously

> defined in the proposed
regulation.

y Based on comment
" received, the Departme
[ agreed that furthe

I definitional guidance woult
. be of benefit to the regulatg
community in applying the
final  regulation. In
developing revised languag

by a medical the Department consulted t

1 employment if there is
- substantial

5,harm could result from
condition which exists,
from one or more practice
5 means, methods, operatior
or processes which ha
been adopted or are in use,
5.such place o]
> employment....”

The VOSH Administrative
Regulations Manual, 1

| following sources:

Va. Code 840.1-49.8
contains a definition of
“Serious violation” as

I follows:

:“means a violation deemead
to exist in a place

S

probability that
death or serious physical

r

[92)

1S,
e
in

f
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illnesses; hearing
impairment; _central nervous
system impairment; visual
impairment; and poisoning.
“Serious workplace hazard
means a hazard deemed
exist in a place of
employment where there is
substantial probability tha
death or serious physicd
harm could result from
condition which exists, of
from one or more practiceg
means, methods, operation

.

d

or _processes which hay
been adopted or are in _us
in such place of
employment. The term
"substantial probability"
does not refer to the
likelihood that illness or

injury will result from the
violative condition but to the
likelihood that, if illness or
injury does occur, death o
serious physical _harm_wil
be the result.].

VAC 25-60-10, contains
5 definition of "Serious
| violation" as follows:

b

means a violation deemed
tdo exist in a place
employment if there is
asubstantial probability that
. death or serious physical
Il harm could result from
| condition which exists,
from one or more practice
, means, methods, operatior
sor processes which ha
ebeen adopted or are in use,
esuch place o]
employment.... The tern
"substantial probability’
does not refer to the
» likelihood that illness ofr
injury will result from the
violative condition but to thg
likelihood that, if illness o
injury does occur, death (
r serious physical harm will b
the result.”

r

(92

1S,
e
in

f
N

A\Y”J

DI

The Federal OSHA Fiel
Operations Manual (FOM
2009, defines  “seriou
physical harm” as:

Impairment of the body it
which part of the body i
made functionally useless
is substantially reduced
efficiency on or off the job
Such impairment may be
permanent or temporary,
chronic or acute. Injurie
involving such impairmen

—

Uy

n

would usually  requir
treatment by a medical
doctor or other license

health care professional.
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16 VAC
25-95

B. A person or

persons shall be

A:[B.] The employer
shall ensure the ready
availability of medical
personnel for advice
and consultation on
matters of plant health.

*

a. Injuries that constitut
serious physical har
include, but are not limite
to:

* Amputations (loss of all

part of a bodily appendage);

» Concussion;

e Crushing (internal, eve
though skin surface may
intact);

* Fractures
compound);
* Burns or scalds, includin
electric and chemical burns
e« Cuts, lacerations, @
punctures involving
significant bleeding and/q
requiring suturing;
 Sprains and strains

* Musculoskeletal disorders

(simple

b. lllnesses that constitu
serious physical harn
include, but are not limited
to:

» Cancer,
* Respiratory illnesse
(silicosis, asbestosis

byssinosis, etc.);

» Hearing impairment;

» Central nervous syste
impairment;

* Visual impairment; and

* Poisoning.

Rationale: Renumbering

Rationale: Renumbering.
Also, the Department has

B-[C.] A person or persons

e

=

-

[e

[72)

\"4

M

5 added the American Heart
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designated by the

employer and
adequately trained to

shall be designated
[selected] by the employer
and adequately trained t

render immediate firs

I render——————immediate

aid and cardio

pulmonary
resuscitation (CPR)

[administer] first aid and
cardio pulmonary
resuscitation (CPR) during

during all workshifts

all workshifts on worksites

on worksites

containing job
classifications or

containingieb-classifications
or [serious] workplace
hazards that could

Association to the list of
recognized first aid/CPR

oproviders in the final
regulation. Following is a
link to federal OSHA's "Best
Practices Guide:

) Fundamentals of a
Workplace First-Aid
Program™:

http://www.osha.gov/

workplace hazards potentially expose| Publications/OSHA3317first
that could potentially | employees to serious aid.pdf
expose employees to| physical harm or death

serious physical harni

The designated person or

or death. The
designated person or

persongselected]shall have
a valid, current certificate in

persons shall have a

first aid and CPR training

valid, current
certificate in first aid

from the U. S. Bureau of
Mines, the American Red

and CPR training

Cross, the National Safet

On page 13, federal OSH
lists the American Heart
Association, American Re

Cross, and the National
Safety Council as recognized
first aid/CPR trainin

y providers, and indicates th

from the U. S. Buread Council, [the American| other "nationally recognize
of Mines, the Heart  Association,] or | and private educational
American Red Cross,| equivalent training that cam organizations" provide first
the National Safety | be verified by documentary aid training. _Th
Council, or equivalent evidence, and shall be Department will accept any
training that can be | available at the worksite to first aid/CPR trainin

verified by
documentary

evidence, and shall b

render [administer] first aid

provider that federal OSH

and CPR to injured or ill

recognizes.

eemployees.

available at the
worksite to render
first aid and CPR to
injured or il
employees.

Also, the final regulatio
amends 8816 VAC 25-95.
and 16 VAC 25-177.D
follows: the  word
“designated” is replace
with the word “selected”, th
word “render” is replace
with the word “administer”
and that the wor
“immediate” is deleted
These changes will clarif
that it is not the intent of th
Department to apply the full
provisions of the Bloodborn
Pathogens  Standard

employees trained under the

18
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16 VAC
25-95

16 VAC
25-95

C. Covered
employers are

*

G- [D.] Covered employers

permitted to make

are permitted to

written arrangements

5 written  arrangements  with

with _and reasonably

and reasonably

rely on another

another

contractor or

employer on the sam

psite  or

job site or

provide designated

establishment tq

[selected] employees to

provide designated

employees to serve 3

first aid and CPR

the covered employer.

responders for
employees of the
covered employer.

D. Employers of
mobile work crews

*

B [E.] Employers of mobile

(i.e., crews that trave

Iwork crews (i.e., crews tha

to more than ong¢

atravel to more than on

worksite per day) o

f worksite per day) of two o

make

rely on
contractor or
employer on the same job
establishment  to

serve as first aid and CPR
sresponders for employees of

final first aid/CPR

regulation.

The term “job classification]
is removed from the fing
regulation to eliminate an
confusion over how to appl
the regulation.

< <<

Rationale: Renumbering
Also, see above discussion
for new subsection C.

Rationale: =~ Renumbering
Also, see above discussion
atfor new subsection C.
e
"

two or more| more employees that assign
employees that assigremployees to travel to
employees to travel toworksites or engage in work
worksites or engage inactivities that could

work activities that potentially expose those
could potentiallyl employees to serious
expose those physical harm or death shall

employees to serioyseither:

physical harm  or 1. assure that at least
death shall either: one _employee on the mobile
1. assure that atcrew IS designated
least one employee ariselectedand adequately
the mobile crew is trained torender—immediate

19
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16 VAC
25-95

16 VAC
25-95 F.

designated an

d[administer] first aid and

adequately trained t

0CPR during all workshifts; or

render immediate firg
aid and CPR durin

t2. comply with section
j<- [D.] above.

all workshifts; or
2. comply  with
section C. above.

Also, the proposed regulatory

E. Employers off * Rationale:
individual mobile| E: [F.] Employers of
employees (i.e., anindividual

employee who travel

sassigned

alone to more tha

nwork location; or individual]

one worksite per day

that assign employee

to travel to worksites

or engage in work

<per day) that—assign

activities that could

potentially EXPOoSE

emple_veeste—t-ravel—to

those employees t

ojwhose] work activities that

serious physical harr

ncould potentially expose

or death shall either:

1. assure that th

ephysical harm or death shall

mobile employee is

5 either:

adequately trained t
self-administer  first

ol. assure that thenobile
employee is adequately

aid;
2. comply  with

trained to self-administe
first aid;

=

section C. above; or
3. assure

that C. [D.] above; or

2. comply with section

their employee ha

acCess to aemployee has access to| a

53. assure  that their

communication

system that will allow will

communication system that
allow them to

them to immediately

immediately request medical

request

medical assistance

assistance through

&mergency call or

911 emergency call grcomparable communication

comparable
communication

system.

F. Sections A,

Erouqh E. of this F[G.] Sections A-

system.

[C.]

requlation do no

t through E- [F.] of this

option

those employees to serious

through a 911

* Rationale:
Also,
classification” was deleted to

the

Renumbering.

[employees| text was amended to extend
to a permanegnthe mobile communication
to employers with
)mobile employees (i.e., anworksites where only one
remployee who travels aloneemployee
5t0 _more than one worksitestationed, as there is no
rationale for treating them
differently
> worksites—er—engage— inmobile employees.

is _permanently

from  single

Renumbering
term  “job

20
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16 VAC
25-95

16 VAC
25-95

16 VAC
25-177

16 VAC
25-
177.A.

apply to worksites requlation do not apply to eliminate  any  possibl
that do not contain jobworksites that do not| confusion; and the terr
classifications or containjeb-elassifications-—or| “could  potentially”  was
workplace hazards[serious] workplace hazards added to assure consisten
that expose that [could potentially] | with  wording in  other
employees to serioysexpose employees to serioyssubsections.

physical harm  or physical harm or death.

death.

G. Adequate first G- [H.] Adequate first aid| Rationale: Renumbering.
aid supplies shall besupplies shall be readily

readily available.

H. Where the
eyes or body of any

available.

H-[I.] Where the eyes or
body of any person may be

person may be
exposed to injurious

exposed to injurious
corrosive materials, suitable

corrosive materials,

suitable facilities for

facilities for quick drenching
or flushing of the eyes and

quick drenching or
flushing of the eyes

body shall be provided
within the work area for

and body shall be
provided within the
work area for
immediate emergenc
use.

Medical Services and
First Aid Standards
for the Construction

Industry

A.
shall insure the¢

The employer

immediate emergency use.

*

b [A. The following words

availability of medical

and terms when used in th

personnel for advic

erequlation shall have th

and consultation o

nfollowing meanings unles

matters of

the context clearly indicate

occupational health.

otherwise:

harm
of th

physical
impairment

“Serious
means

body is made functionally
useless or is substantial
reduced in efficiency on o

body in which part of the

Rationale: Renumbering.

Rationale: Renumbering
See discussion above for ne
isubsection 16VAC25-95.A.
e
5
S

D

y

=

[{%)

>

cy

eW
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off the job. Such impairment
may be permanent
temporary, chronic or acuts
Injuries and illnesses
involving such impairmen
would usually require
treatment by a medical
doctor or other license(
health care profession
Injuries that constitute
serious physical har
include, but are not limited

concussion; crushing
(internal, even though ski
surface_may be intact);
fractures (simple 0

including electric and
chemical burns; cutg
lacerations, or punctur
involving significant
bleeding and/or __requiring
suturing; sprains and strains.
lllnesses  that  constitute
serious physical har
include, but are not limited,
to cancer; respiratory
illnesses; hearing
impairment; central nervous
system _impairment; visua
impairment; and poisoning.
“Serious workplace hazard

substantial probability th
death or serious physic
harm could result from

adopted or are in use, in such
place of employment. The

22
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16 VAC
25-
177.B.

16 VAC
25-
177.C.

B. Provisions
shall be made prior f
commencement of th
project for promp
medical attention
case of serious injury

C. A person of
persons  shall b
designated by th
employer ang

adequately trained f
render immediate firs
aid and cardi(
pulmonary
resuscitation  (CPR
during all workshifts
on worksites
containing job
classifications 0
workplace hazar

jihmedical

term "substantial probability]
does not refer to th
likelihood that
injury will result from the
violative condition but to th¢
likelihood that, if illness of

serious physical harm will b

the result.].

A: [B.] The employer
insure
medical personnel for advig
and consultation on matte
of occupational health.

shal

B- [C.] Provisions
oshall be made prior to
ecommencement of the
t project for prompt
attention__in
case of serious injury.

*

cC. [D.] A _person _or _person
eshall bedesignatedselected]
jby the employer an
cdequately trained teender
itimmediate [administer] first
paid and cardio pulmonar
resuscitation (CPR) durin
)aII workshifts on worksites
containingjeb-classificationg
of [serious]  workplace
hazards that could potential
r expose employees to serio

that could potentially
expose employees
serious physical hari
or death. The
designated person
persons shall have
valid, current
certificate in_first aid

gphysical harm or death. THh
) designatedperson or person
taselected]shall have a valid
reurrent certificate in first aig

5. Bureau of Mines, th
American  Red Cross,
National Safety Councilthe

American Heart

illness or

injury does occur, death or

the availability of

sand CPR training from the U.

the

1%

(9]

| Rationale: Renumbering.

e
IS

Rationale: Renumbering.

Rationale: Renumbering.
sSee discussion above for ne
subsection 16VAC25-95.D.
ol

o<

y
us

e
S

)

D

EW
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16 VAC
25-
177.D.

16 VAC
25-
177.E.

and CPR training fron

nAssociation,] or equivalent]

the U. S. Bureau d

ftraining that can be verified

Mines, the America

nby documentary evidence,

Red Cross, theand shall be available at the

National Safety worksite to render

Council, or equivalent[administer] first aid and

training that can beCPR to injured or il

verified by| employees.

documentary

evidence, and shall be

available at the

worksite to render firgt

aid and CPR to

injured or ill

employees.

D. Covered x Rationale: Renumbering.
employers areb: [E.] Covered employers See discussion above for ne

permitted to mak

pare permitted to make writte

written _arrangement

arrangements with and

with and reasonabl

yreasonably rely on another

rely on another contractor or employer on the
contractor o same job site of
employer on the samestablishment to  provide
job site or designated [selected]
establishment toemployees to serve as first
provide designatedaid and CPR responders for
employees to serve asmployees of the covered
first aid and CPRemployer.

responders for

employees of th
covered employer.

E. Employers o
mobile work crews

e

r*
5 £ [F.] Employers of mobilg

(i.e., crews that trave

slwork crews (i.e., crews thd

to more than on

etravel to more than one

worksite
per day) of two o

worksite
r per day) of two or mor¢

117

more employees th

assign _employees

aemployees that assign
i@mployees to travel t

@)

travel to worksites g

rworksites or engage

engage in_work activities that could
in_work activities that potentially expose those
could potentially employees to serious
expose thosephysical harm or death shall

nsubsection 16VAC25-95.E.

Rationale: Renumbering.
See discussion above for ne
itsubsection 16VAC25-95.F.

EW

W
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16 VAC
25-
177.F.

employees to seriol

Iither:

physical harm or deat

HL. assure that at led

shall either:
1. assure that 3

one employee on the mobi
acrew is designatedselected]

least one employee ¢

the mobile crew s

yand  adequately trained
5 repder——————————immediatg

designated an

dladminister] first aid and

adequately trained t

render immediate firs

2. comply with sectiorn

aid and CPR durin

oB-[E.] above.

all workshifts; or
2. comply
section D. above.

with

F. Employers of *
individual mobilel E [G.] Employers of
employees (i.e., anindividual [employees

employee who trave

sassigned to a permane

alone to more thanwork location; or individuall

one worksite per da

Ymobile employees (i.e.,

that assign employet

remployee who travels alor

to travel to worksite

5t0 more than one worksif]

or engage in_wor

Kper day) that—assign

activities that could

] employees—to—travel—t

potentially exposH

pworksites—or—engage— i

those employees

dwhose] work activities that

serious physical hari

mcould  potentially  expost

or death shall either:

those employees to serio

1. assure that th

eohysical harm or death sh4

mobile employee i

seither:

adequately trained t

ol. assure that thexebile

self-administer __ firsf employee is  adequate
aid; trained to self-administer firs
2. comply  with| aid;

section D. above; or | 2. comply with sectior
3. assure thatB- [E.] above; or

their employee has3. assure  that the
access to aemployee has access to

communication
system that will allow

communication system th
will allow them to

them to immediatel

yimmediately request medic

request medic3

lassistance through a 9

assistance through

&mergency call 0

911 emergency call ¢

prcomparable  communicatia

comparable

system.

oCPR during all workshifts:; or

an

le

to

Rationale: Renumbering.
See discussion above for ne
subsection 16VAC25-95.G.
nt

e
e

D O

IS5
all

y
bt

communication

PW
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16 VAC
25-
177.G.

16 VAC
25-
177.H.

16 VAC
25-
177.1.

16 VAC
25-
177.3.

16 VAC
25-
177.K.

system.

G. Sections Al *

through F. of thisG-[H.]Sections A- [C.]
requlation do notthrough E [G.] of this

apply to worksites thatrequlation do not apply t

do not contain jobworksites that do not conta
ol il mssifical] I

classifications

workplace hazards[serious] workplace hazard
that expose employeeshat [could
to serious physicalpotentiallyexpose

harm or death. employees to seriou

H.

Adequate first H- [I.] Adequate

physical harm or death.

first aid

aid supplies shall

esupplies shall be readil

readily available.

available.

l. The contentsk [J.] The contents of thg
of the first aid kit shall first aid kit shall be placed i
be placed in aa weatherproof containg
weatherproof with individual sealed
container with packages for each type

individual sealed item, and shall be checked

packages for each tyj

p¢he employer before bein

of item, and shall b

esent out on each job and

checked by th

p|least weekly on each job

employer before bein

ogensure that the expend:s

sent out on each jd

htems are replaced.

and at least weekly @
each job to ensure th
the expended item

are replaced.

J. A
communication
system for contactin

n
at
S

F[K.] A communication
system for contacting
gnecessary ambulance servi(

necessary ambulan

caehall be provided.

service, shall b
rovided.
K. In areas wher

al

-

K- [L.] In areas where 911

911 is not available

» not _available, the telephor

the telephone numbe

reumbers of the physician

of the physicians

,hospitals, or ambulanceg

hospitals, o)

r shall be conspicuousl

Rationale: Renumbering.
See discussion above for ne
subsection 16VAC25-95.H.
D
n

Ul

Rationale: Renumbering.
y

b Rationale: Renumbering.
R
1§

Of
Dy
g
at
o]

2d

Rationale: Renumbering.

)
Ce,

SRationale: Renumbering.
e

5,
'S

EW

y
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16 VAC
25-
177.L.

ambulances shall &

gosted.

conspicuously posted.

L. Where

the

L. [M.]Where the eyes 0@

eyes or body of anybody of any person may b

person may b

eexposed to

exposed to injuriou

scorrosive materials, suitab

corrosive

suitable facilities fo

materials,facilities for quick drenching

- or flushing of the eyes an

quick drenching o

rbody shall be provide(

flushing of the eye

and body shall b

eimmediate emergency use.

provided within
work area

for

immediate emergenagy

the

injurious

swithin the work area for

use.

rRationale: Renumbering.
e

D

e

d
)

Public comment

Please summarize all comments received during the public comment period following the
publication of the proposed stage, and provide the agency response. If no comment was
received, please so indicate.

Commenter Comment Agency response
Commenter 1: | “The Center for Community and Corporate | Agency ResponseNone.
October 14, Education at the Greater Richmond Chapter of

2008Mark the American Red Cross fully supports these

Whiting, Vice | proposed regulatory amendments. As Sudden

President, Cardiac Arrest (SCA) is a leading killer of all

Greater Virginian’s, we commend DOLI's

Richmond commitment to a safe workplace by requiring

Chapter, CPR training for those at a higher SCA risk

American Red
Cross

Commenter 2.
November 16,
2008

Teressa

Commenter 3:
November 24,
2008

Linda L.

due to occupational hazards.”

“If ever in the situation to save a life....do it...
might be yours!”

“The Occupational Safety and Health
Administration of the United States
Government has produced Publication 3317

itAgency ResponseNone.

Agency Response:
The Department has added
the American Heart

2006 (Best Practices Guide: Fundamentals o

fAssociation to the list of
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Cannon,
Directorate of
Safety, MSDS

Commenter 4.
November 28,
2008

Pam Catrter,
RN COHNS
American
Association of
Occupational

Workplace First-Aid Program). Page 13 of th
publication states the following — “Training fo
first aid is offered by the American Heart
Association, the American Red Cross, the
National Safety Council, and other nationally
recognized and private educational

organizations.”16VAC25-95-10B states “ The
designated person or persons shall have a valRtpgram™:
current certificate in first aid and CPR training
from the U.S. Bureau of Mines, the American

Red Cross, or the National Safety Council, o
equivalent training that can be verified by
documentary evidence...”

Our firm offers first aid training from the
American Heart Association. It has been our
recent experience that organizations are hes
to subscribe to training offered under the

American Heart Association standard, as it iS

not

directly stated in the proposed regulation. As
currently stands, the American Heart
Association is the ONLY of the 3 major

organizations listed in the Federal OSHA besg

practice guidelines that is not listed in
16VAC25-95-10.

| would make the request that, at the very leg

the American Heart Association is listed
verbatim in this proposed regulation, along W
the American Red Cross and the National
Safety Council, in order to maintain continuity
with Federal OSHA best practice
listings. Otherwise, organizations offering on¢
or the other training programs could be at an
advantage or disadvantage when marketing
services to industry.”

“The American Association of Occupational
Health Nurses, Inc. (AAOHN), a nursing
specialty association dedicated to the promo
of health, safety and productivity of workers
and worker populations, nationally and
internationally, fully supports the Virginia
Department of Labor and Industry’s efforts to

srecognized first aid/CPR

I providers in the final
regulation. Following is a
link to federal OSHA's
"Best Practices Guide:
Fundamentals of a
Workplace First-Aid

http://www.osha.gov/Public
- ations/OSHA331 7first-

aid.pdf

On page 13, federal OSHA|
lists the American Heart
Association, American Red
t@moss, and the National
Safety Council as
recognized first aid/CPR
training providers, and
itndicates that other
"nationally recognized and
private educational
torganizations" provide first
aid training. _The
Department will accept any
first aid/CPR training
\gbrovider that federal OSHA|

recognizes.
ith

112

Agency ResponseNone.

[ion

promote safe and healthful work and
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Health Nurses

Commenter 5:
November 29,
2008

Wallace L.,
Virginia
Citizen

community environments. Given that, we
support VOSH's effort to seek the amendmel
of medical services and first aid regulations f
general industry, 816 VAC 25-90-1910.151(q
(c), and the construction industry, 816 VAC 2
175-1926.50 (a)-(g), to require employers to
train employee(s) to render first aid and card
pulmonary resuscitation (CPR) when
employees are exposed to occupational haza
which could result in serious physical harm o
death.

First aid is the immediate care given to an
injured or suddenly ill worker. The outcome
usually depends on the immediate rendering
care. This is especially important when
employees are exposed to high risk hazards
their work environment.

As a national association committed to

innovative and business compatible solutions

for workplaces and worker health and safety,
the American Association of Occupational
Health Nurses, Inc. appreciates the opportun
to state our views and recommendations to t
Virginia Department of Labor and Industry’s (
theMedical Standards and First Aid Standarg
for General Industry and for the Construction
Industry.”

“The regulation appears overburdensome to
small employers especially those with small
crews. For single person work crew it does
allow for the use of only a communications
device with 911 access, which greatly reduce
the cost but for two person crews there is stil
significant cost associated with this regulatio
mostly in the area of schedule than cost. |
believe the regulation for substitution of
communication devices for crews of up to 3
persons should be adopted instead of just sir
person crews. Especially if they are within 15
minutes of a public safety service.”

nt
Dr
)_
5-

(0]

ards
r

of

in

D

ity
ne
DN
S

Agency Response:

While the Department is
sympathetic to the argumet
2ghat the requirement for
fraining in first aid/CPR for
nmobile crews - in the
absence of the employer
being able to make
arrangements with another
@lentractor on site - poses
both scheduling and cost
concerns for small
employers, it does not
recommend expanding the
mobile communication
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option, available to single
mobile employees, to
mobile work crews of
multiple employees.

First, as a point of
clarification, under existing
federal OSHA identical first
aid regulations, an employe
must be within 3-4 minutes
of a medical facility or
emergency response
personnel when employees
are potentially exposed to
serious/life threatening
hazards, not the 15 minute
suggested by the
commenter. The final
regulations will not apply to
employers whose employe
are not potentially exposed
to serious/life threatening
hazards.

In addition, there does not
appear to be any statistical
or other rationale for

deciding what size crew the

mobile communication
option should be extended
to (2 person, 3 person, 4

person, etc. — any exception

could be seen to swallow th
rule). One of the main
reasons for the Board
proposing the regulatory
change is to:

“eliminate inequities
contained in the existing
regulations by assuring all
construction and general
industry employees expose

to hazards that could cause

death or serious physical
harm equal access to first

1

"2

e

d

D
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aid and CPR services,
regardless of their specific
industrial or construction
setting, or the geographica
location of their work.”
[Townhall Agency
Background Document,
Form TH-02, p. 9,
September 4, 2008].

If the mobile
communication option is
extended to mobile crews
with 2, 3, 4 or more people
those crews would be
provided with less
protection under the
regulation then employees
located at permanent
locations and exposed to th
same or similar hazards tha
could result in serious
physical harm or death.

However, as a result of the
above analysis, the
Department does
recommend amending the
proposed regulatory text to
extend the mobile
communication option to
employers with worksites
where only one employee i
permanentlystationed, as
there is no rationale for
treating them differently
from single mobile
employees. Accordingly,
the following language
changes are recommended
(new language in brackets
and deleted language strug
through):

F. Employers of individua

e

[72)

[employees assigned to
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Commenter 6:
November 29,
2008

Thomas A.
Lisk, LeClair
Ryan

“On behalf of the Virginia Retail Merchants
Association (“WRMA"), the Virginia
Hospitality & Travel Association (“VHTA”),
the Virginia Manufacturers Association
(“VMA”), and the National Federation of
Independent Business (“NFIB”), we apprecia]
the opportunity to comment on the Draft
Regulations Governing Medical Services ang
First Aid Standards for the General and
Construction Industry (“Proposed
Regulations”). Our comments will address ty

permanent work location;
or _individual] _mobile
employees (i.e., a
employee who travels
alone to more than one
worksite per day) that
assign——employees to
travel—to—worksites—or
engage—in [whose] work
activities  that  could
potentially expose thode

=)

employees to  serioys
physical harm or death
shall either:

1. assure that the
mobile employee iS
adequately trained t

[®]

self-administer _ first
aid;

2. comply with
section C. [D.]
above; or

3. assure that their
employee has access
to a communication

system that  will
allow them to
immediately request
medical assistance
through a 911
emergency call or
comparable
communication
system.”

Agency ResponseThe

language provides two
different “triggers” for
teletermining when its
provisions apply as the
phrase “could potentially

times throughout the

Department does not belie
that the proposed regulatorny

expose” is used numerous

vproposed regulation and th

[}
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problematic aspects of your proposed
regulations: 1) lack of regulatory clarity; and 1
an incomplete fiscal analysis including a
general misunderstanding of the applicability
such an all encompassing regulatory change
all businesses in Virginia.

VRMA, VHTA, VMA and NFIB all agree with
the expressed concerns regarding the provis
of rapid medical services to critically injured
employees, the need for clear and unambigu
regulations, and the need to clarify the
regulations for employers of mobile work
crews. We cannot, however, agree to that thg
proposed changes accomplish any of those
goals. In fact, our analysis indicates that you
language may actually lesstre number of
employers in ultra hazardous industries who
have to provide medical care on site, while a
the same time unwittingly trapping many othe
who very rarely have employees exposed to
workplace hazards that would cause serious
physical harm or death. Specifically, our
primary concern is that the Proposed
Regulations are overreaching in terms of
regulating all businesses in Virginia and, give
the state of the Virginia economy, if
implemented, will make the costs of
compliance a business ending decision for s¢
employers. Thus, in light of the foregoing
concerns VRMA, VHTA, VMA and NFIB offe
the following recommendations.

I. Regulatory Clarity:

VRMA, VHTA, VMA and NFIB all support
safe workplace environments and we suppor
clarity in regulations. The proposed
regulations, as proposed, would actually less
the safety for some individuals in the workpla
and add additional undefined and confusing
regulatory language to what was heretofore &
balanced, targeted, industry specific federal
regulatory scheme. Under the current regulat
system, those employees in hazardous
industries (logging, electric power, welding,
telecommunications, labor camps, commerci
dive operations, and underground constructiq

term “actually expose” is
Phever used. However, it
does appear that in the
qdaragraph referenced by th
foommenter (proposed § 16
VAC 25-95.F) and in one
other place (proposed §16
VAC 25-177.G), it would be
appropriate to amend the
language as follows, to
oassure that there is no
confusion:

216 VAC 25-95.F:

rE. Sections A. through E
of this requlation do not
apply to worksites that

i do not contain job

2rs classifications or
workplace hazards that
[could potentially]
expose employees to
serious physical harm or
death.

n
16 VAC 25-177.G:

DiBe Sections A. through F
of this requlation do not|
apply to worksites that
do not contain job
classifications or
workplace hazards that
[could potentially]
expose employees to
en serious physical harm or
ce death.

t

PS4

ory

al
DN)

33



Town Hall Agency Background Document

Form: TH-03

Commenter 6,
Continued:

receive per se heightened protections. Unde
your proposed regulation, certain constructio
and general industry employers, regardless ¢
the type of industry, would ndiave to provide
on site medical assistance if the worksite did
not contain job classifications or workplace
hazards that potentially expose employees tq
serious physical harm or death. The exceptig
you are creating is swallowing the general,
current, common sense rule that mandates
heightened industry specific protections. O
current existing regulations, modeled after th
federal requirements, contain no such excep
for either general industry or construction
employees and therefore provide a safer
working environment to the thousands of

individuals currently employed in these trades.

While your proposed scheme seems to be
diametrically opposed to current federal
regulations, we will refrain, at this time, from
commenting on the wisdom of creating state
regulatory exemptions that an incongruent w
existing federal law.

Additionally, the Proposed Regulation is
confusing since it contains two different
“triggers” for employers to determine when
they need to have someone trained in CPR.
First, in proposed 16 VAC25-95-10 (A), the
standard test or “trigger” would be hazards th
“could potentiallyexpose” employees to the
enumerated harms. Later in the same
regulation, in paragraph (F), there is an
exemption for all employers that do not have
workplace hazards that actuadiypose
employees to serious harm or death. Employ
will be confused by this standard, is the test :
worksite that “potentially” exposes an
employee to the harms or a worksite that
actuallyexposes the employee to one of the
harms. Within our organization we have man
employers who will not be able to logically
determine if they are required to provide the
services this Proposed Regulation is attempt
to mandate. What will be the test to determir

= D

n

D =

fion

at

ers

A Agency ResponseThe
Department respectfully
disagrees with the

ythe Department of Planning
and Budget (DPB) is
confused about how the
moposed regulation will be

1@pplied. The language cite

whether a retailer or other employer with a

commenter’s suggestion that

o

by DPB is this Department’

[92)
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loading dock, an on site meat grinder, or a
forklift has to comply with this regulation.
What if an employer only occasionally uses
these implements? What if they only use the
once or twice a year? The proposed regulatiq
provides much less clarity than the current
regulatory framework.”

“Although you state that the current OSHA
requirements are “overreaching,” this Propos
Regulation suffers from that exact problem.
While we see general statements contained i
your description that the proposed regulation
will exclude worksites that “do not contain su
serious hazards,” your regulation, once agair
provides little of no definitional guidance as t
what that means and in fact, addresses
additional sites that could “potentially” expost
employees to such harm. As we have
explained, many of our retailers and other
employers have mixed use sites where there
may actually be hazards of some small degré
Whether the hazard is of such a degree as tg
classified as one that causes “serious physic
harm” is a question of interpretation. Under {
current regulatory framework, certain industri
classifications are clearly required to provide
enhanced medical services on site. Your
proposed change confuses what has been a
logical, industry wide, risk specific framework
and creates a new regulatory scheme which
not even clear to various state agencies. Fo
example, the Department of Planning and
Budget disagrees with your offices general
interpretation that this regulation will not appl
to many retailers. As DPB states:

The proposed amendments will affect all

employers in Virginia. . . . Within a particular
industry that is normally considered to be low
hazard, there may be some specific work site
or portions of the establishments that have jo
classifications or workplace hazards that wou
fall under the more stringent requirements of
the proposed regulation. For example, a larg

interpretive language from
the Townhall Agency
Background Document
rmposted on the Townhall
ralong with the regulatory
text. The commenter
appears to be confused
about how the current
federal identical OSHA first
egld standards are applied.
As demonstrated in this
nanguage from the below
federal OSHA
cinterpretation, employers
,currently have to evaluate
btheir worksite to determine
if “serious accidents such a
ethose involving falls,
suffocation, electrocution,
or amputation are possible
to determine which respons

for potential serious
abccidents; 15 minutes whet
hthe potential for serious
adccidents is less likely):

“OSHA stated in a letter of
interpretation dated Januar
,16, 2007 to Mr. Charles F.
iBBrogan "The primary
requirement addressed by
these first aid standards is
that an employer must
yensure prompt first aid
treatment for injured
employees, either by
providing for the availability
of a trained first aid provide
at the worksite, or by
2ensuring that emergency
kreatment services are with
Ilceasonable proximity of the)
worksite." The employer
emust ensure that ". . .

department store that has service personnel

reéime applies (3 to 4 minutes

5E

D

e

=

In

adequate first aid is
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who deal directly with customers who would
not be exposed to serious or life-threatening
hazards may also have warehouse personne
who operate forklifts and are therefore expos
to such hazards. As another example, a
supermarket may have retail clerks who are
exposed to serious hazards, but may also ha
personnel using potentially dangerous
equipment, such as a meat slicing machine.
Therefore, although some businesses in the
areas of Retail or Wholesale Trade may only
have office workers, the section could not be
considered exempt from the proposed
regulation (emphasis added).

Your office has already opined that the gene
regulation will NOT affect most retailers. Ou
retail members would thus be faced with a
compliance dilemma if this regulation goes
forward in its current form. Should such
employers spend the time, effort and financia
resources (possibly closing there doors while
they are trying to obtain the mandated trainin
to comply if they might have a hazard, or
should they comply only if DOLI determines
they have a hazard that causes “serious”
physical harm, or what about the case where
they “potentially” may have a hazard, or ever
the case where they don’t actually expose an
employee to these harms, but yet the harms
somewhere in the workplace. What is the
definition under this regulation of
“potentially?”

available in the critical
minutes between the
loccurrence of an injury and
efthe availability of physician
or hospital care for the
notjured employee.”
ve
The letter further explains:
"While the first aid
standards do not prescribe
number of minutes, OSHA
has long interpreted the ter
‘near proximity' to mean the
emergency care must be
available within no more
ahan 3-4 minutes from the
workplace. Medical
literature establishes that,
for serious injuries such as
those involving stopped
lbreathing, cardiac arrest, o
uncontrolled bleeding, first
cgid treatment must be
provided within the first few
minutes to avoid permanen
medical impairment or
death. Accordingly, in
workplaces where serious
accidents such as those
airevolving falls, suffocation,
electrocution, or amputatiot
are possible, emergency
medical services must be
available within 3-4
minutes, if there is no
employee on the site who i
trained to render first aid.

OSHA does exercise
discretion in enforcing the
first aid requirements in
particular cases. For
example, OSHA recognizes
that in workplaces, such as
offices, where the

a
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possibility of such serious
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work