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information and other materials required to be submitted in the final regulatory action package.

Please provide a brief summary of the new regulation, amendments to an existing regulation, or the
regulation being repealed. There is no need to state each provision or amendment; instead give a
summary of the regulatory action. If applicable, generally describe the existing regulation. Do not restate
the regulation or the purpose and intent of the regulation in the summary. Rather, alert the reader to all
substantive matters or changes contained in the proposed new regulation, amendments to an existing
regulation, or the regulation being repealed. Please briefly and generally summarize any substantive
changes made since the proposed action was published.

The agency made changes to the regulation to bring it into compliance with statutory mandates
that have been enacted since the regulation was last revised in 1987. The amendments include
requirements for crimina record checks for employees, training requirements for medication
aides, and re-wording because of changes to building and fire codes. Changes were dso made to
increase clarity, decrease intrusiveness and ensure the protection of participants of adult day care
centers.

Following the public comment period, the following changes were made to the regulation: (1) a
definition of “direct care saff” was added and an explanetory note was added to the requirement
regarding staff-to- participant retio to help clarify the cdculation of staff-to-participant retio; (2)
added a stlandard to explain that the required 24 hours of orientation training can be obtained
through avariety of methods; (3) added an exception to “ grandfather” the current qudifications
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for director of acurrently licensed center; (4) added a requirement that the size and physica
layout of the building are to be consdered in determining if additiona staff are needed; (5)
deleted a Code citation that has been repealed and re-worded the standard regarding refresher
training for medication aides; (6) restored the word “socid” to the standard regarding the
center’ s activity program supporting the “physica, socid, mental and emotiond &bilities of the
participant;” (7) deleted references to “rescue breathing” because this procedure is covered in
CPR training; (8) added examples of reportable Stuations to the sandard requiring centers to
natify the Divison of Licensang Programs when emergencies occur in the center.
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Changes Made Since the Proposed Stage

Please detail any changes, other than strictly editorial changes, made to the text of the proposed
regulation since its publication. Please provide citations of the sections of the proposed regulation that
have been altered since the proposed stage and a statement of the purpose of each change.

The following lists the substantial changes that were made to the regulation entitled Standards
and Regulations for Licensed Adult Day Care Centers after the 60 day public comment period
that ran from July 19, 1999 through September 17, 1999.

22 VAC 40-60-10. Added adefinition of “direct care saff” to help clarify the caculation of
deff-to- participant ratio.

22 VAC 40-60-280. Added a standard (numbered E.) that explains that the required 24 hours of
orientation training can be obtained through a variety of methods.

22 VAC 40-60-320.B.2. Added an exception to “ grandfather” the current qualifications for the
director or assstant director of an adult day care center that is currently licensed. Centers
licensed after the effective date of the regulation will be required to have a director who has a
bachelor’ s degree or appropriate substitute quaifications.

22 VVAC 40-60-380. Added an explanatory note after the standard to clarify that the aff-to-
participant ration is to be caculated for the center rather than for aroom or activity.

22 VVAC 40-60-390. Added arequirement that the Size and physicd layout of the building are to
be condgdered in determining if additiona staff are needed in a center.

22 VAC 40-60-698. Deleted a Code citation that has been repealed and re-worded the standard
regarding refresher training. Removed the word “authorized” because it related to the repeded
Code citation. Deleted standard “c.” because it related to the repealed Code citation.

22 VAC 40-60-700. Restored the word “socid” to the standard, which states that the center’'s
activity program must “support the physicd, socid, menta, and emotiond abilities of
participants.”

22 VVAC 40-60-960. Ddeted the reference to “ rescue breathing” from the standard requiring staff
to be trained in cardiopulmonary resuscitation and first aid because rescue breething isincluded
in CPR training.

22 VAC 40-60-1020. Added examples of reportable situations to the standard requiring centers
to notify the Divison of Licensng Programs when emergencies occur in the center.
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Statement of Final Agency Action

Please provide a statement of the final action taken by the agency: including the date the action was
taken, the name of the agency taking the action, and the title of the regulation.

On December 8, 1999 the State Board of Socid Services adopted the find regulation entitled
“Standards and Regulations for Licensed Adult Day Care Centers (22 VAC 40-60-10 et seq.).

Basis

Please identify the state and/or federal source of legal authority to promulgate the regulation. The
discussion of this statutory authority should: 1) describe its scope and the extent to which it is mandatory
or discretionary; and 2) include a brief statement relating the content of the statutory authority to the
specific regulation. In addition, where applicable, please describe the extent to which proposed changes
exceed federal minimum requirements. Full citations of legal authority and, if available, web site
addresses for locating the text of the cited authority, shall be provided. If the final text differs from that of
the proposed, please state that the Office of the Attorney General has certified that the agency has the
statutory authority to promulgate the final regulation and that it comports with applicable state and/or
federal law

Section 63.1-194.2 of the Code of Virginia givesthe State Board of Socid Services authority to
promulgate and enforce regulations to protect the hedth, safety, welfare and individud rights of
participants of adult day care centers and to promote their highest level of independence.

Purpose

Please provide a statement explaining the need for the new or amended regulation. This statement must
include the rationale or justification of the final regulatory action and detail the specific reasons it is
essential to protect the health, safety or welfare of citizens. A statement of a general nature is not
acceptable, particular rationales must be explicitly discussed. Please include a discussion of the goals of
the proposal and the problems the proposal is intended to solve.

The purpose of amending the regulation is to bring it into compliance with Code mandates that
have been enacted since the regulation was last revised in 1987. These include requirements for
crimina record checks for employees, training requirements for medication aides, and revisons
related to changesin the building and fire codes. The purpose of the amended regulation is dso

to strengthen the requirements regarding the care of current adult day care center participants and
to prepare for changes anticipated in the future. In the past 10 years, there has been an increasein
the number of programs and participants, an increase in the health care needs of participants, and
adecrease in the functiona level and independence of those served. The amended regulation will
require agreater degree of care and oversight than has been required in the existing

regulation.
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Substance

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. Please note that a more detailed discussion is required under the statement
of the regulatory action’s detail.

The regulation increases requirements for education and training of staff who provide care to
participants and it provides for increased oversight of the care needs of participants. Thereisan
incressed emphasis on working closaly with family members or care givers to assure that the
participant’s care needs are met at al times.

Issues

Please provide a statement identifying the issues associated with the final regulatory action. The term
“issues” means: 1) the advantages and disadvantages to the public of implementing the new provisions;

2) the advantages and disadvantages to the agency or the Commonwealth; and 3) other pertinent matters
of interest to the regulated community, government officials, and the public. If there are no disadvantages
to the public or the Commonwealth, please include a sentence to that effect.

Implementing the proposed changes to the regulation should increase the qudity of care giveto
adult day care center participants and maintain or improve their highest levels of functioning.
Families and care givers should have increased confidence in the care being give thair center

participant.

Public Comment

Please summarize all public comment received during the public comment period and provide the agency
response. If no public comment was received, please include a statement indicating that fact.

Thefollowing isasummary of the comments expressed during the public comment period on
the proposed adult day care center regulation that ran from July 19, 1999 through September 17,
1999. The numbers in parentheses indicate how many individuas provided the comment.

22 VAC 40-60-10. Definitions.

“Adminiger medication”—the new definition of the requirements for persons who administer
medication no longer dlows sgned permisson from the family physician. We would have to
satisfactorily complete training approved by the State Board of Nursing. We fed these changes

are unnecessary. (1)

Agency response; A change in 854.1-3408 of the Code of Virginiarequires that persons who
administer medications be appropriately authorized and trained to do so. The law no longer
permits physcians to Sgn permission for saff to administer medication to their patients.

“Adult day care center”—the requirement for for-profit centers to be licensed and non-profit
centers exempt from licensure is discriminatory. (2)
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Agency response: Section 63.1-194.1 of the Code of Virginia defines adult day care centers.
GENERAL PROVISIONS:
22 VAC 40-60-60.7. Facilities not covered.

The strong medicd orientation of this revised regulation adds unnecessary cost. Would like to be
asocid or recreationd activity program but do provisond services. (1)

Agency response: The Code of Virginiarequires that adult day care centers provide care and
maintenance to participants. A facility that conducts a sociaization or recreation activity
program, such as a senior center, is not required to be licensed.

ADMINISTRATION:
22 VAC 40-60-100. Pogting of license. (Repedled.)
Centerswill no longer be required to post their licenses. (1)

Agency response: The requirement for licensed facilities to podt their licensesisfound ina
promulgated regulation entitled Generd Procedures and Information for Licensure that contains
generd requirements applicable to dl licensed facilities.

22 VVAC 40-60-140. Liahility insurance.

The amount of ligbility insurance reguired should be based on the licensed capecity of the center.
@

Increasing the required amount of liability insurance from $500,000 to $1,000,000 was based on
standard practice among licensed adult day care centers and information obtained from insurance
providers.

PERSONNEL:
22 VAC 40-60-190. Record storage.

Centers should be allowed to store retained records off-ste. Five years of retention is excessive.

@

Agency response: Licensing personnd sometimes need to review retained records and it is
necessary for them to be accessible. It is standard practice for adult day care centersto retain
records for five years or longer.

22 VAC 40-60-200.A.6. Generd qudlifications.

The requirements for crimina record checks should be included in this regulation. Adult day
care center staff need direct access to this information. (1)
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Agency response: The requirements for crimina record checks are in a separately promulgated
regulation entitled Regulation for Crimina Record Checks for Homes for Adults and Adult Day
Care Centers. Thisregulation is provided to al adult day care centers.

22 VAC 40-60-280.B.and D. Orientation and gaff training.

The proposed regulation does not take into account the varying levels of employee Kill,
experience and training aready received. Twenty four hours of training is not cost effective or
reasonable to obtain three weeks after employment. Decrease the required orientation hours from
24 to 12. Training should be optiona for nurse aides and RNs (5)

Agency response: The agency believes that 24 hours of training in athree-week period is not
excessive or unreasonable and that even staff who are professionaly trained need to learn about
the specific needs of participantsin the center. A standard was added to clarify that the required
24 hours of training could be accomplished through a variety of methods.

22 VAC 40-60-300. Staff development.

The requirement that the director and staff must complete a specific number of hours of
continuing education annualy will increase costs to run a center. Staff should be required to
obtain 12 hours of training and it should include CPR and firgt ad. (2)

Agency response: The number of hours of required training was not increased in the proposed
regulation. The agency believes that adult day care center staff need on-going training to enhance
qudlity of care and staff performance.

22 VAC 40-60-320.B.2. Director.

The current qualifications for director should be “grandfathered” for existing programs. (10
responses, 8 of these responses were from representatives of one adult day care center)

Agency response: An exception was added to “grandfather” the current quadifications for the
director or assstant director of an adult day care center that is currently licensed. Centers
licensed after the effective date of the regulation will be required to have a director who has a
least abachelor’s degree or gpproved substitute quaifications. A survey was conducted of
members of the Virginia Adult Day Services Association (the adult day care center provider
organization) and al centers had a director with at least abachelor’s degree.

22 VAC 40-60-320.B.5. Director.

Three different respondents suggested that there should be ten hours, eight hours, and 20 hours
of continuing education for directors. Another respondent stated that 24 hours of continuing
education is unredligtic and expengve. (4)

Agency response: The agency believes that 24 hours of continuing education training annudly is
not excessive. All g&ff, including the director, need on-going training to enhance qudity of care
and gtaff performance.
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22 VAC 40-60-330. Assistant director.
Should require an “officidly desgnated professond” rather than an “assgtant director.” (1)

Agency response: The reference to “assistant director” was not amended in the proposed
regulation. Aslong as the intent of the standard is met, the person does not have to be cdled
“assigtant director.”

SUPERVISION:
22 VAC 40-60-380. Staff-to-participant ratio.

Clarify whet is meant by 1.6 ratio. The proposed wording is vague. It is difficult to maintain the
1:6 ratio if assisting participants with toileting, administering medications, or any other
interaction. The standard has been drictly interpreted to mean that each activity within the center
be assigned a 1.6 ratio. (6)

Agency response: The intent of the standard is to ensure that an adequate number of staff persons
arein the center to care for participants, to respond to their needs and to ensure safe evacuation
of the building if necessary. The standard intends for the staff-to-participant retio to be calculated
for the center and not for individual rooms or activities. A note has been added to the standard
dating that the staff-to-participant ratio is to be calculated for the center rather than for aroom or
an activity. A definition of “direct care gaff” was added to the definitions to further identify who
should be counted in the staff-to- participant ratio.

BUILDINGS AND GROUNDS:
22 VAC 40-60-490. Generd aress.

The requirements for increased square footage will reduce the number of participants that can be
served in the future. Existing programs should be “grandfathered” at 40 square feet of space per
participant. Square footage requirement should be left at 40 square feet. (4)

Agency response: The proposed regulation aready had “grandfathered” the space requirement
for currently licensed centers. The agency believes that 50 square feet of indoor space is

reasonable for the adult day care center participants, particularly snce many participants use
whed chairs.

ADMISSION, RETENTION AND DISCHARGE
22 VAC 40-60-564.E. Assessment procedures.
The assessment should be reviewed only once ayear rather than every six months. (1)

Agency response: The needs of participants of adult day care centers change frequently and
should be reviewed more frequently than once ayear.

22 VAC 40-60-570.C. Plan of carefor each participant.
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The written plan of care should be reviewed only once ayear rather than every six months. (1)

Agency response: The needs of participants of adult day care centers change frequently and the
plan of care should be reviewed and adjusted accordingly.

22 VAC 40-60-610.A.1. Medica reports after admission.

Annua physica examinations for participants should not be required. It is an unnecessary
expense for families. Center saff has a better handle on hedth status of participants than their

physicians. (1)

Agency response: Center staff are not qualified to make diagnoses and order treatments. In
developing aplan of care for each participant, it is essential to know the current health status of
the individud.

22 VVAC 40-60-680.B. Center initiated discharge.

Centers should have the flexibility to discharge participants immediately in case of severe
behaviord problems. (1)

Agency response: Standard 22 VAC 40-60-680.C. provides for immediate dischargeif a
participant’s condition presents an immediate and serious threet to the hedth, safety or welfare
of the participant or others.

PROGRAMS AND SERVICES:
22 VVAC 40-60-699.1.b. Assgtance with activities of daily living.

Should ddlete “ eting ass stance techniques’ because no formd training relates to feeding unless
it issyringe feeding. (1)

Agency response: There are eating ass stance techniques other than syringe feeding.
22 VAC 40-60-700.D.1. Panning the activities.

Theword “socid” should not be diminated. (2)

Agency response: Theword “social” was restored to the regulation.

22 \V AC 40-60-940. Supervison during transportation. (Repealed)

Did we redly intend to dlow participants to be left unattended and unsupervised while being
transported? (1)

Agency response: The providon for supervison of participants while being transported is found
in standard number 22 VAC 40-60-880.C.

22 VAC 40-60-1020.1. Plan for emergencies.
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It is not clear what emergency incidentsin the center should be reported to the Department of
Socia Services. (1)

Agency response: Examples of emergenciesto be reported have been added to the requirement.

Detail of Changes

Please detail any changes, other than strictly editorial changes, that are being proposed. Please detail
new substantive provisions, all substantive changes to existing sections, or both where appropriate. This
statement should provide a section-by-section description - or crosswalk - of changes implemented by the
proposed regulatory action. Include citations to the specific sections of an existing regulation being
amended and explain the consequences of the changes.

PART I. GENERAL PROVISIONS (previoudy titled Introduction)

Revises definitions of some words because of Code changes
Adds some definitions that were needed because of changesto the text of the regulation

PART Il. ADMINISTRATION (sametitlein exigting regulation)

Adds requirements for licensee regarding such things as financid responghility,
protection of participants, and record keeping
Increases the requirement for ligbility insurance coverage from $500,000 to $1,000,000

PART Ill. PERSONNEL (sametitle in existing regulation)

Adds reference to requirement for crimina record checks for al employees

Adds arequirement for staff to be considerate and respectful of aged and disabled
persons, for saff to be clean and well-groomed; for saff to be able to communicate in English;
for saff to be able to understand and apply the standards as they relate to job responsibilities, and
for saff who work directly with participants and who are counted in the staff-to-participant ratio
be at least 18 years of age
. Revises requirements pertaining to screening for tuberculosis to conform with current
Department of Hedlth recommendations
: Adds specific training topics or areas that must be covered before staff work directly with
participants
. Adds arequirement for staff to receive 24 hours of traning in specific areas following
ther initid orientation training and to be overseen by a supervisor or trained staff person until
thistraining is complete
. Leaves the requirement for eight hours of contact training per year for each staff person
but adds that these hours must be in addition to the required first aid, CPR and orientation
traning

Adds a requirement for the director to be in the center 51% of the center’ sweekly hours
of operation

10
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Adds a requirement for the director to be at least 21 years of age (previoudy 18) and to
have at least a bachelor’ s degree and two year’ s experience working with older adults or persons
with disabilities, proposes that current licensure in Virginia as a nursng home administrator or
current licensure in Virginiaas an R.N. or L.P.N. can substitute for the bachelor’ s degree

Adds arequirement for the director to have 24 hours of continuing education annualy

Expands the requirements for volunteers to include the need for qualifications appropriate
to the services they render; requires them to be under the direct supervision of a staff person
when participants are present; specifies the requirements for volunteers to be counted in the staff-

to-participant ratio
PART IV. SUPERVISION (sametitle in exiding regulation)

Retains the requirement for one staff person for every 6 participants and includes the
requirement for the ratio to be maintained for field trips aswell asin the center

PART V. BUILDINGS AND GROUNDS (title in existing regulation is Physica Environment)
This section was rearranged for clarity and consstency.

: Rewords requirements regarding approvas from other agencies to conform to procedures
dready inuse

Requires outdoor areas of centers to be equipped with appropriate seasonal outdoor
furniture

Requires hest to be supplied from a centra heating plant or gpproved electrica heating
system

Increases required minimum indoor temperature from 68° to 70° F unless otherwise
mandated by state or federa authorities
. Requires the facility to develop and implement a plan to protect participants from heeat
relaed ilinessif ar-conditioning is not available

Increases the required indoor square footage per participant from 40 sq. ft. to 50 sg. ft. for
centers licensed after the effective date of the regulation
: Reguires onetoilet that is suitable to accommodate a participant who needs human
assistance or speciaized equipment for every ten participants in care in centers licensed after the
effective date of the regulation

Requires that in restrooms with multiple stdls, there must be at least one toilet suitable to
accommodate a participant who needs human assistance or specidized equipment
. Requires water temperature at taps used by participants to be maintained between 105°
and 120° F

Requiresthere to be at least one telephone that will operate during power outages

PART VI. ADMISSION, RETENTION AND DISCHARGE (previoudy was part of section
titled Programs and Services)

Requires admisson policies to include admission criteria that will be discussed with eech

person entering the program
- Requires that only those persons meseting the admission criteria be admitted to the center

11
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Expands the information to be included in the admission assessment

Requires assessment to be updated at least every Sx months

Expandsthe information to be included in the plan of care for each pa‘[icipant

Adds arequirement for information about advance directives and requires a current
photograph or written description in the participant’ s record
: Adds arequirement for information regarding dlergies and food intolerances

Requires more specific test information for TB screening at admisson
. Requires areport of physcad examination for participants annualy (annua TB screening
not required)

Clarifies information regarding center-initiated discharges; provides for the center to have
aprocess for participants to apped discharges

PART VII. PROGRAMS AND SERVICES (sametitle in exigting regulation)
Some standards that were previoudy in this section were moved to Part V1. (above)

Adds introductory statement about the aim of planning the programs and services
Addsalig of participants rights
- Requires each participant’s physical and menta health, behavior and attitude to be
continually monitored and discussed with the saff, participant and care givers
. Requires specific on-going hedth care monitoring in many areas including blood
pressure, weight, circulation, respiration, skin integrity, nutrition
. Requires the facility to arrange for professona rehabilitative services for participant if
needed
Adds requirements for preventing the spread of disease
Adds reguirements regarding medication management based upon Code requirements
Adds requirements for caring for participants who need assistance with activities of daily
living (egting/feeding, ambulation/trander, toileting, bathing and dressing)
. Expands requirements for planning and implementing activities
Clarifies and smplifies the requirements for the provision of medls and snacks
Clarifies and smplifies the requirements for trangporting participants
Adds a section regarding fied trips

PART VIII. EMERGENCY PREPAREDNESS (title was Emergencies in existing regulation)

Requires “current certification” in first aid and CPR rather than “annud renewa”

Adds two or three new itemsto the list of thingsto be included in the first aid kit
. Requires plans for the specific emergencies of: medicd and mentd hedth emergencies,
wandering and missing participants; building evacuation; severe westher and loss of utilities; and
trangportation emergencies

Requires awritten record to be maintained of al emergencies

Requires gtaff to notify the Department of Socid Servicesin the event of certain
emergencies

Family Impact Statement

12
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Please provide an analysis of the regulatory action that assesses the impact on the institution of the
family and family stability including the extent to which the regulatory action will: 1) strengthen or erode
the authority and rights of parents in the education, nurturing, and supervision of their children; 2)
encourage or discourage economic self-sufficiency, self-pride, and the assumption of responsibility for
oneself, one’s spouse, and one’s children and/or elderly parents; 3) strengthen or erode the marital
commitment; and 4) increase or decrease disposable family income.

The regulation has a positive impact on families of adult care center participants. It requiresa
close working relaionship between the participant, his family members, and the adult day care
center gaff to help the participant reach and maintain his highest leve of functioning in dl
agpects of dally living. It requires that the participant and his family members have input in the
plan of care.

Being able to receive care in an adult day care center prevents or delays indtitutionaization,
which can weeken marriages and family relationships. Adult day care dso increases afamily's
disposableincomein that it isfar less cogtly than resdentid care.
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