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I have reviewed the attached fast-track regulations regarding criteria for supports and
services in Intermediate Care Facilities for Individuals with Intellectual Disabilities (ICF/IID).
You have asked the Office of the Attorney General to review and determine if the Department of
Medical Assistance Services (“DMAS”) has the legal authority to amend the regulations and if the
regulations comport with state and federal law.

I have reviewed these regulations. Based on my review, it is my view that the Director of
DMAS, acting on behalf of the Board of Medical Assistance Services, under Virginia Code §§ 32.1-
324 and 325, has the authority to amend these regulations, subject to compliance with the provisions
of Article 2 of the Administrative Process Act (“APA™) and has not exceeded that authority.

Pursuant to Virginia Code § 2.2-4012.1, if an objection to the use of the fast-track process
is received within the public comment period from 10 or more persons, any member of the
applicable standing committee of either house of the General Assembly or of the Joint
Commission on Administrative Rules, the Virginia Department of Social Services shall (i) file
notice of the objection with the Registrar of Regulations for publication in the Virginia Register,
and (ii) proceed with the normal promulgation process set out in this article with the initial
publication of the Fast-Track regulation serving as the Notice of Intended Regulatory Action.




Emily McClellan
March 14, 2018
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It is my understanding that the proposed changes will not amend the State Plan and
therefore approval by CMS is not necessary. If you have any questions, please contact me at 786-
6005.
cc: Kim F. Piner, Esq.
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Project 5099 - Fast-Track

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

VIDES Criteria for care in Intermediate Care Facilities for Individuals with Intellectual

Disabili

12VAC30-60-360. Criteria-for-care-in-facilities-for mentally retarded-persons. (Repealed.)
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2-Stay-with-a-3-step-task-formoere-than-15-minutes? 4 2 3 4
3—Fell-timeto-the-hour-and-understand-time-intervals? 4 2 3 4
4-Gountmere-than-10-cbjests? 1 2 3 4
5.Do-simple-addition-subtraction? 4 2 3 4
6-\Write-orprint-ten-words? 1 2 3 4
Diseriminato ol _sizes—or-colors? 1 2 3 4
8-Name-people-orobjects-when-describing-pictures? 3 2 3 4
9--Diseriminate-between-enemanylot2 4 2 3 4
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THE TEXT OF THIS REGULATION IS IN DRAFT FORM AND SHOULD NOT BE RELIED

UPON FOR LEGAL INTERPRETATION.

12VAC30-60-361. Criteria for supports and services in_Intermediate Care Facilities for

Individuals with Intellectual Disabilities (ICF/IID).

A. This section establishes standard criteria that shall be met by individuals in order to

receive Medicaid payment for care in Intermediate Care Facilities for Individuals with Intellectual

Disabilities (ICF/IID). Once the individual has been screened and found to meet these criteria,

Medicaid covers the costs of care only when the individual is receiving appropriate supports and

services and when active treatment, as set forth in 42 CFR 483.440(a), is being provided.

B. Supports and services that are provided in facilities for individuals with developmental or

intellectual disabilities for the purpose of claiming Medicaid reimbursement requires




individualized, person-centered planned programs of supports and services to address

habilitative needs or health needs, or both, as set forth in 42 CFR 483.21.

1. Such care may be a combination of habilitative, rehabilitative, and health services

directed towards increasing or maintaining the highest mental, physical and

psychosocial skills and abilities of the individual. Individuals with degenerative conditions

shall receive supports and services designed to retain skills and functioning and to

prevent further regression to the extent possible. Examples of such care include: (i) skill

building in the Activities of Daily Living (ADLs); (ii) skill building in task-learning: (iii)

learning socially acceptable behaviors; (iv) learning basic_community living skills; {v)

health care and health maintenance, and; (vi) skill building in self direction.

2. The overall objective of facility based supports and services, as set out in the person-

centered plan, shall be the attainment of the optimal physical, intellectual, social, or task

iearning level that the individual can presently or potentially achieve.

C. Level of dependency and level of functioning criteria.

1. An individual's need for care shall meet the level of functioning criteria in the Virginia

Individual Developmental Disability Eligibility Survey (VIDES) before any authorization

for payment by Medicaid will be made for institutional services.

2. Dependency level. The level of dependency in each category shall be indicated from

the most dependent to the least dependent. In some categories, the dependency status

shall be rated by the degree of assistance required while in other cateqories, the

dependency shall be established by the frequency of a behavior or the ability to perform

a given task.

a. The adult-individual (18 years of age and older) shall demonstrate an overall total

level for the VIDES assessment of dependency in three or more of the skills or




statuses; to demonstrate a skill or exhibit a status, the individual shall meet the

criteria for the dependency level set out for that skill or status in DMAS Form P237.

b. Children (ages three vears through 17 years old) shall demonstrate an overall total

level for the VIDES assessment of dependency in two or more areas for the VIDES

specific for the child's age as set forth in DMAS Form P236.

c. Infants (younger than three years of age) shall demonstrate an overall total level

for the VIDES assessment of dependency in two or more areas for the VIDES

specific for the infant’'s age as set forth in DMAS Form P235.

D. Screening process for entrance into an ICF/IID shall be coordinated through DMAS or its

designee.

1. ICF/lID screening requests:

a. DMAS or its designee shall accept requests for ICF/IID screenings and ensure

that, within seven calendar days of referral, those screenings are scheduled.

b. DMAS or its designee shall accept requests for ICF/IID screenings and ensure

that those who need emergency access as described in 12 VAC 30-122-90 are

scheduled and screened within 48 hours.

c. The screening will be provided to the chosen ICF/IID during its assessment and

admission process when reguested by the facility.

d. Screenings by the DMAS designee shall be completed or approved prior to

admission to an ICF/IID.

2. DMAS or its designee shall also explore and review more integrated community

options with the individual and family/guardian at the time of screening and through the

established review recommendations and procedures with DBHDS.




E. Upon admission to an ICF/IID, the facility shall perform an assessment of the individual

consistent with 42 CFR 483.440.

F. The assessment and re-assessment for determination of continued stay in the ICF/IID

level of care shall be performed by the interdisciplinary team and be based on (i) the needs of

the individual; (ii) the individual's capabilities; (iii) the appropriateness of services and supports

to be provided; (iv) the progress the individual demonstrates from the skill building: and (v)

whether the services and supports could reasonably be provided and are available in a less

restrictive environment.

G. The individual assessment shall be evaluated in detail to determine the skills, abilities,

and status that will be the basis for the development of an Individual Program Plan (IPP). The

assessment process shall indicate a need for an IPP that addresses the individual's skills,

abilities, and need for health care services which have been organized in the eight major

categories set forth in subsection F of this section.




