Statement of Final Agency Action

18 VAC 85-20-10 et seq.
Regulations Gover ning the Practice of Medicine, Osteopathy,
Podiatry, Chiropractic and Physician Acupuncture

On November 19, 1999, the Board of Medicine reviewed comments received during the 60-
day comment period on propased regulations governing requirements for physician profiling. In
response to the comments, the Board recommended severa amendments and adopted final
regulations.



SUMMARY OF COMMENTS ON PROPOSED REGULATIONS

Regulations Gover ning the Practice of Medicine, Osteopathy,
Podiatry, Chiropractic and Physician Acupuncture
18 VAC 85-20-10 et seq.

Regulationsfor Physician Profile System

Proposed regulations wer e published in the Virginia Register of Regulations on
August 16, 1999. Public comment was requested for a 60-day period ending October
15, 1999. A Public Hearing before the Board of Medicine was held on September 24,
1999 at which the following comment was r eceived:

Dr. David Sdig, representing the Community Care Network of Virginia, spoke of his concern
about the impact of proposed regulations on their physicians, administrators and patients. He
noted severa specific concerns: 1) much of the information required for the profile aready
exists on other databases, s0 it is redundant and awaste of time. Board should dlow physicians
to provide data dements from those sources, 2) it isunredigtic to require aphysiciantolist al
insurance plans, in alarge PPO, there may be 40 or 50 companies; 3) information on

mal practice history should be consistent with Nationa Practitioner Databank; 4) proposed
regulations will create sgnificant adminigtrative burden if required to manualy complete alengthy
form; should be available dectronicdly; and 5) the updating requirement is vague and crestes
potentia for physician to be unintentionally non-compliant; board should designate certain fidds
as critical and others may be updated annuadly. Dr. Sdlig suggested atask force of practice and
network adminigtrators to develop options in the adoption of fina regulations.

Board response:

1) Theinformation that the Board of Medicine must require al physiciansto report on
the profile is specified by law (8 54.1-2910.1). While information may exist on other
databases, the intent of the law was to make the required information easily accessible
to the consumer.

2) The Code of Virginia specificaly requires the reporting of "any insurance plans
accepted, managed care plans in which the physician or podiatrist participates'; thereis
no discretion in requiring compliance with the law.

3) Sincethe Nationd Practitioner Databank will be the source for information on

mal practice payments, it will be consistent except that the profile will not report the
actud dallar figure paid but instead the rdlative frequency of paid cdlamsin a specidty
and the relative amount of the claim in terms of average, above average or below
average.



4) In the implementation of the law, the Board intends to provide the capability for
practitioners to submit and update their profile eectronicaly.

5) The updating requirement in the regulation has been modified for darification, but the
information must be kept as current and accurate as possible in order to be compliant
with the law and useful to consumers.

The Agency Regulatory Coordinator and the attorney for the Board recently attended a
workshop on the format and implementation of other such reporting systems, so there is
agreat ded of information available. In addition, the Department is in the process of
recruiting a profile administrator whose respongbility will be to oversee the start-up and
implementation of the sygem in Virginia

In addition, there were 15 written comments received within the 60-Day Comment
Period. They aresummarized asfollows:

9 personsor groupsexpressed some opposition or concern about the collection and
dissemination of information of mapractice payments. Severa people commented that it was
not required by the statute and therefore should not be included in the Board's regulations.
Others recognized that it was mandated by law but felt that the Board should support legidation
to amend the Code of Virginiato diminate al malpractice reports. Those who commented felt
that many suits are frivolous and payments are unwarranted with the insurance carriers settling
just to avoid costs - the format and presentation of the information should reflect that fact so as
not to midead consumers. One person commented that collection of mapractice informetion is
unnecessary since the National Practitioner Data Bank has disciplinary information available.
One person suggested changing the time frame for reporting of mal practice payments to those
within the past five years rather than those within the past ten years. One person requested that
publication of al relevant data, including transcripts of testimony, so it could be scrutinized by
peers of the persons who testified.

Board response:

The collection and dissemination of malpractice payment information is required by the
Code. Whether or not the Board would support legidation to eliminate the requirement
is not germane to rule-making which must proceed under a satutory mandate. The
format and presentation of the ma practice information will include explanatory
datements to assist consumersin their understanding of the relative significance of such
cdamsin judging the practice of aphysician.

Information on the Nationd Practitioner Databank is not currently available to the
generd public and would contain actua amounts of payments or awards, which will not
be a part of the physician profilein Virginia. If the reporting timeframe was amended to
five versus the current ten years of mapractice payments, the numbersin a specidty
might betoo smal to be useful in determining averages, which could be detrimentd to
the practitioner who hashad aclam. It isnot possble to publish al relevant data Snce



much of it is protected by confidentidity laws. Physcians have the option of releasing
information in amapractice suit themselves.

4 persons of groups commented that the information should not be made available to the
public on the Internet because it istoo costly and not mandated by the statute. The public
should have to submit a request in writing or by phone and should be charged afee for the
process of releasing information by mail or fax. Doctors should not have to pay increased fees
in order to cover the codts of a profiling system.
Board response: It isnot accurate to assume thet providing information viathe
Internet would be more costly than hiring additiond staff to respond to phone and mail
requests. In addition, al agencies of the state are under an Executive Order from the
Governor to incorporate Internet access and e ectronic commerce wherever practicd.
The Internet will provide instant access to consumers and will alow them to customize
thelr requests for information to match their unique needs (i.e., dl podiatrists within a
certain zip code that accept a certain insurance plan). The intent of the law is consumer
access to important information on hedlth care providers; it was not contemplated that
the consumer be charged for that information. According to the Assistant Attorney
Genera who provides counsd to the Board, the collection and dissemination of
information on physiciansis a part of the Board's satutory responshility and may be
covered by fees asis provided by the Code for al duties of the Board. The amount of
renewa fees necessary to cover thisand al activities of the Board is a matter for
separate rule-making currently in process and not germane to this promulgation.

4 personsor groupscommented that the practitioner should be alowed to write in the name of
his specidty or sub-gpecidty since dl are not included on the listing. Two persons specificaly
requested the addition of their specidties.

Board response: The physician will be able to write in the specidty in which he
practices; the reporting form has been modified accordingly. The specidties listed on the
form are those recognized by the ABMS, the ABOMS or the ABPS, the certifying
bodies specified in the Code.

4 personsor groups opposed the requirement that insurance and managed care plans which
the practitioner accepts be listed on the profile. Severd said that they saw no purpose to the
collection and publication of such information and asked why it was needed. Others
commented about the rapid changes that take place in that business and the inability of the
practitioner to keep the information current.

Board response: In addition to the fact that insurance and managed care plans
accepted isinformation of vital importance to the inquiring consumer, it isinformation
specificaly required by the Code of Virginia. The practitioner has up to 30 daysin
which to modify the profile whenever changesin required information occur.



3 personsor groups indicated that requiring a physician to indicate that he accepts Medicaid
could actualy force some practitioner away from participation. Those that would accept a
reasonable number of Medicaid patients might be afraid to advertise that fact for fear they
would be inundated by those patients.

Board response: The Board has modified the regulations and the reporting form to
require the practitioner to indicate whether he is accepting any more Medicaid patients.
That will dlow him to continue accepting a reasonable number without being
"inundated”.

3 personsor groupscommented that the information required by the Board is redundant of
information, such as medica school and primary practice address that the Board aready has on
file

Board response:  Information that the Board dready has on file will be pre-printed on
the profile and will not have to be provided by the practitioner. The address of record
with the Board is not dway's the primary practice address, so that information will have
to be completed.

1 group requested that the Board withhold implementation until legidation is passed to require
al medica doctors who work for insurers as medicd directors or consultants to be licensed in
Virginia. The consumer is entitled to have information on the credentids of these decision
makers. If the profiling isimplemented, it should contain a statement that insurance companes
are not required to have Virginia physician as medica directors or consultants.

Board response: The postion of the Board on any such legidation is not relevant to
the promulgation of these regulations.

The Richmond Academy of Medicine has mogt of the data dementsin its Centralized
Credentids Veification Service, S0 it requested that the Board utilize the Academy to provide
data to reduce the hasde and costs to doctors - they are prepared to make service available to
al physdansin Virginia,
Board response: Theactud processfor collection of datais not an issuefor the
promulgation of these regulations, which specify the requirements for reporting as
mandated by the law.

Miscellaneous comments and questions:

Requirement on trandating services should specify "nonEnglish spesking”; otherwise the
practitioner may be liable for "trandating” for the hearing impaired, etc.



Board response: The Code and the regulations are specific in reference to trandating
services for non-English spesking patients. However, the physician may have an obligation
under the Americans with Disabilities Act to provide certain services which are not the
subject of thisrule.

Question about the purpose of being required to list medica faculty gppointment.
Board response: Itisareporting eement required by law.

Question about the reporting of mapractice payments - what are the sources for such
reports and will the practitioner have an opportunity for review prior to disclosure to the
public.

Board response: The source of the reporting of ma practice paymentsis the Nationa
Practitioner Databank. That information will not be reviewable by the practitioner prior to
disclosure to the public, but there is a mechanism for gppedl with the Databank. In addition,
the profile will not report actua settlements but only relative frequency and averages.

Question about the reporting of sanctions by hospitals and other entities - would the
sanctions on licenses held by Virginia doctors in other states aso be reported; if a
practitioner turned in hislicense while under investigation, would that be reported and what
would the record show; and how will disciplinary actions by hospital and other entities be
reported to the Board and will the practitioner have an opportunity for review prior to
disclosure to the public?

Board response: Those entities will be required to report to the extent there are reports
being made to the National Practitioner Databank or as mandated by Virginialaw, which
requires reporting of disciplinary actions resulting in termination of employment or in
revocation or suspension. Hospitals and other entities must provide due process to alow
the practitioner an opportunity for review prior to the report to the Board and the
Databank. In addition, a practitioner would have the opportunity to file arequest for a
review of information on the profile under the provisions of the Adminigrative Process Act.
A physician cannot unilaterdly turn in alicense to practice; it could only be surrendered for
cause as the result of adisciplinary action by the Board. A claification of the reporting
requirements for the Board has been added to section 290 of the regulations.

Thereisan omisson of arequirement to report crimina convictions, public should know if it
isrelated to services provided.

Board response: A feony conviction is automaticaly reported to the Board and resultsin
amandatory suspension of alicense, which would be reported on the profile. Misdemeanor
convictions woud be reported in the context of a disciplinary action that might result
thereof.



Newdetter stated that the requirements also applied to podiatrists, but proposed regulations
do not include them.

Board response: Since the profiling law was amended in 1999 to include podiatrists, the
Board has added them to these regulations. They were not required to report when the
regulations were initially proposed.

Insurance companies will be able to report practitioners based on their suspicions and the
onus of proof will be on the practitioner.

Board response: The Code requires that the profile contain only those actions that result
in suspension or revocation of privileges or the termination of employment for causes as
stated in § 54.1-2909 to include a reasonable probability that the practitioner in
professonally incompetent, guilty of unprofessona conduct or mentally or physicdly unable
to engage safely in practice.

The percentage of time spent at different location can vary from week to week, so reporting
that information would be very confusing and isaso irrdevant.

Board response:  The Code dlows for reporting of approximate time spent at each
location. The profiling form will alow the practitioner to indicate that the patient should
check with the physician's office for additiona information.

The Board should diminate the requirements for reporting insurance plans, medica school
faculty gppointments and publications - information isirrdlevant to practice.

Board response:  That information isrequired by the law.



Summary of Final Amended Regulations

18 VAC 85-20-10 et seq. Regulations Governing the Practice of
Medicine, Osteopathy, Podiatry, Chiropractic and Physician
Acupuncture

The Board of Medicine has adopted amendments to regulations in order to comply with the
mandate in 8§ 54.1-2910.1 of the Code of Virginia establishing a physician/podiatrist profile
system by which information on the education, practice and disciplinary actions on physicians
would be available to the public. Regulations of the Board specify the information which a
physician or podiatrist is required to report and provide that failure to comply with a request for
information may subject the licensee to adisciplinary action. Willfully providing fase information
will subject a physcian or podiatrist to disciplinary action and may jeopardize his license to
practice.

Changesto Proposed Regulations

In order to comply with Chapter 573 of the 1999 Acts of the Assembly, the Board amended
the proposed regulations to include podiatrigsin the requirements for reporting certain
information as mandated by 8§ 54.1-2910.1 of the Code of Virginia

In addition, the following amendments were adopted:

In 18 VAC 85-20-280, amendments were added to specify that the physician or podiatrist
should dso indicate whether he is accepting new patients for the insurance plans, hedth
maintenance organizations or VirginiaMedicaid Program in which he participates. Subsection
C was rewritten for greater clarity.

In 18 VAC 85-20-290, amendments were adopted to add language specifying that the Board
will make information on disciplinary actions available on the profile.



REGISTRAR'S SUBMISSION PACKAGE

BOARD OF MEDICINE
18 VAC 85-20-10 et seq.
Regulations Governing the Practice of Medicine, Osteopathy, Podiatry, Chiropractic
and Physician Acupuncture

Analysis of Final Amendmentsto Regulation

1. Basisof Requlation:

Title 54.1, Chapter 24 and Chapter 29 of the Code of Virginia provide the basis for
these regulations.

Chapter 24 establishes the generd powers and duties of hedth regulatory boards
including the power to establish qudlifications for licensure and renewd, to promulgate
regulations and to issue inactive licensees.

Chapter 29 establishes the definitions and the requirements for the establishment of a

physician/podiatrist profile of information to be made available to the public by the
Board.

2. Statement of Pur pose:

The purpose of the amendments is to establish a physician/podiatrist profile which will
include information on education, training, practice and disciplinary actions to be made available
to the consuming public in seeking the services of a medica professond. The find amended
regulations are mandated by Chapter 744 of the 1998 Acts of the Assembly and by Chapter
573 of the 1999 Acts of the Assembly and are intended to provide grester protection for the
hedlth and safety of the public.

3. Substance of Regulations;

The proposed regulaions were amended in the final adoption © aso require podiatrists to
report certain information as mandated by the 1999 General Assembly in amendments to §
54.1-2910.1.

Part VII. Practitioner Profile System.



18 VAC 85-20-280. Required information.

The information to be required of the practitioner and made available to the public is primarily
st forth in 8 54.1-2910.1 of the Code of Virginia In subsection A, amended regulations
restate those requirements and provide additiond specification where it is required by statute
that the Board do so in regulation.

In #4, the Board has specified that the years in active, clinica practice shall be those spent
practicing in the United States or Canada and/or those years in active clinica practice
outside the United States or Canada following completion of medica training.

In #5, the physician or podiatrist is required to specify the specidty in which he practices for
the purpose of cdculatling the reative sgnificance of paid mapractice clams for that
specidty among physicians or podidrigs practicing in Virginia  (The profile form ligs
gpecidties from which to chose, or the practitioner may designate generd medicine or
specify a specidty.)

In #6, the Board has added an amendment to the requirement for reporting insurance or
managed care plan participation. The practitioner will dso be required to indicate whether
he is accepting new patients under such plans.

In #8, the Board has specified that the publications to be listed are not to exceed ten in
number.

In #10, the physician or podiatrist is required to indicate whether trandating services are
available at the primary practice setting, and which, if any foreign language is spoken in the
practice.

In #11, the Board has added an amendment to the requirement for reporting participation in
the Virginia Medicaid Program. The practitioner will aso be required to indicate whether
he is accepting new Medicaid patients, and the profile will dso dlow the practitioner to
indicate that he does not participate but will accept Medicaid patients.

Subsection B provides that the physician may include other information on the profile that is not
required by law or regulatiion but which may be useful to the consumer, such as continuing
education earned or honors and awards received.

Subsection C dates that the licensee is required to update the profile within 30 days, whenever
there is a change in information which has been provided and is on record with the profile
system. It was amended for greater clarity.

18 VAC 85-20-290. Reporting of malpractice paid claims.



The Board has added a subsection B to section 290 to set the requirement for reporting reltive
information concerning disciplinary notices and actions. Regulations sat forth the information
which isto be used by the Board to caculate the level of sgnificance of a ma practice avard or
settlement.  Each report on the profile will state: the number of years of practice in Virginia; the
Specidty in which the physician practices; the number of physicians practicing in that specidty in
Virginia and the percentage that have made mdpractice payments within the last tenyear
period; the date of the clam; and the relaive amount of the paid claim described as average,
below average or above average.  Definitions for those rdlative levels of payment are dso
stated in section 290.

18 VAC 85-20-300. Non-compliance or falsification of the profile.
The find regulation stipulates that falure to provide information within 30 days of the request
from the Board may conditute unprofessonal conduct and may subject the licensee to

disciplinary action. Intentionaly providing fadse information does conditute unprofessona
conduct and shdl subject the licensee to disciplinary action.

4. | ssues of the Regulations

| SSUE 1.

In the 1998 Generd Assembly, Senate Bill 660 (Chapter 744) was introduced by Senator John
Watkins to require the collection and release of certain data on physicians. Chapter 573 of the
1999 Generd Assambly added podiatrists to the profiling requriemenis  The legidation
mandates the promulgation of regulations and specifies information that is to be required and
made available upon request from a consumer. While the data to be collected is statutorily
specified, there are severa provisons of the law in which the Board had some discretion
through its regulatory authority. Those are asfollows:

Information on the number of years in active, clinica practice - The Board considered a
definition for “active’ (number of hours, months per year, etc.) and a definition for
“clinicd”. It is proposing that anyone who holds an active license to practice would be
consdered to be “in active, clinica practice’. Those years spent practicing after completion
of medica training within and/or outside the United States or Canada would be reportable.

Information on publications in peer-reviewed literature within the most recent five-year
period - The Board considered ten to be an appropriate limitation to the number of
publications to be reported.

Other information related to the competency of physicians or podiatrists - The Board
sought comment on the need for information other than that specified in § 54.1-2910.1.



Some physicians want an opportunity to include other pertinent information on ther training
or abilities— such as honors and awards or hours of continuing education.

While the Code of Virginia requires reporting of al paid mapractice clams, the regulations
provide the information necessary to report those payments in categories indicating the level
of significance of each award or settlement. Those reports will be made in terms of the date
paid, whether it was a judgment or a settlement, whether it was above average, average or
below average for amilar cases, the number of practitioners with the same specidty in

Virginia, and the percentage of practitioners with paid clams.

In the development of regulations, the Board considered the consequences for failure to
report in atimely fashion or for the reporting of fase information. The proposed regulation
s a reasonable time limit of 30 days for providing information after a request from the
Board or after a change in the current information has occurred. Failure to report may
subject the licensee to disciplinary action, but intentiondly providing false information shall
subject the licensee to disciplinary action. The Board considered but regjected specified,
graduated monetary penalties designated for failure to report within 30, 60 or 90 days.

Advantages and disadvantages

There are no disadvantages for the public, which will benefit from the law requiring the
edtablishment of a profile and specifying the information to be included. Having a greet ded of

information on the educeation, practice, and disciplinary status of a physician will asss patientsin
choosing competent and ethical doctors.  In implementing the system, the Board intends to
make information available by the Internet, fax, mail, or by telephone so that al Virginians will

have accessto the data. Consumers of medicd care will have the data necessary to make more
informed choices about their physicians.

The law reguires that physicians provide initid information upon request; they will aso have to
update that information as it changes. For those physicians who have had ma practice awards or
Settlements, who have been disciplined by the hogpitals in which they have privileges, or who
have had disciplinary action taken by the Board of Medicine, the physician profile sysem may
have a detrimenta effect on ther practice, if consumers become concerned about the pattern of
negative findings. The Board does intend to attach disclosures, smilar to those on the
Massachusetts profile, to state such things as: @) studies have shown that there is not necessarily
a correlation between ma practice history and a physician’s competence; and b) a payment of a
malpractice clam should not be construed as creating a presumption that medica mapractice
has occurred.

ISSUE 2: Penaltiesfor non-compliance or for providing falseinformation

The Board determined that pendties for non-compliance should not be specified by regulation,
but that it should be stated that such action may be considered unprofessional conduct and may



subject the licensees to disciplinary action. Therefore, the Board has the ability of handling nor+
compliance in a variety of ways, depending on the circumstances and the severity of the
problem. Providing fase information is definitely consdered unprofessond conduct and will
subject the licensee to adisciplinary action.

Advantages and disadvantages
There are no disadvantages to the public or to the licensees. The Board has clearly stated that

providing accurate informetion for the physician profile syssemis part of the professond
responsibility of alicensee and to do otherwise may place hislicense to practice in jeopardy.

5. Esimated Fiscal | mpact of the Regulations

|. Fiscal Impact Prepared by the Agency:
Number of entities affected by thisregulation:

Approximately 26,900 doctors of medicine and surgery, 750 doctors of osteopathy,
and 500 doctors of podiatry will be affected by these regulations.
Projected cost to the agency:

The agency will incur some costs (gpproximatdy $5000) for mailings to the Public
Participation Guiddines Mailing Ligt, conducting a public hearing, and sending copies of find
regulations to regulated entities. Every effort will be made to incorporate those into anticipated
mailings and board meetings aready scheduled.

The fiscd impact analysis prepared on B 660 at the time the legidation was under
consderation stated that regulations would likely have to be amended to provide for an increase
in the renewa fees for physicians in accordance with the Board's authority in § 54.1-2400. To
that end, the Board has dso submitted a request for publication of a Notice of Intended
Regulatory Action to increase fees during the renewa cycle beginning in January of 2000.

Projected coststo the affected entities:

Other than the time it takes to provide the initial data and then to keep it updated, there
would be no cods for compliance with these regulations for the licensees.  The
physiciar/podiatrist profile system will be integrated into the new computer syssem a DHP.
Once that is fully functiond, it will be possble for a physcian or podiatrist to eectronicaly
update the self-reported information.  Theinitid collection of information will be accomplished
by use of a mailed survey followed by data entry into the syslem. Theregfter, updating may be
done eectronicdly, by written request, or by telephone. Of course, certain information on
disciplinary actions will be verified by the Board and may not be atered by the doctor.



The overd| cods of initiating and operating the physcian/podiatrist profile system will
likely result in afeeincrease, which isthe subject of a separate rule-making process.

Citizen input in development of regulation:

In the development of the proposed regulations, notices were sent to persons on the
public participation guiddines mailing list of every meeting of the Legidative Committee of the
Board, and of the Board itself. A Notice of Intended Regulatory Action was aso sent to
persons on the list; no comment was received on the NOIRA. Public comment was dso
received at each meseting.

L ocalities affected:

There are no locdities affected by these regulations in the Commonwedth.

Il. Fiscal Impact Prepared by the Department of Planning and Budget: (attached)

[11. Agency Response: The agency concurs with the analysis of the Department of Planning
and Budget.



