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Agency Background Document

Agency name | Board of Funeral Directors and Embalmers, Department of Health
Professions

Virginia Administrative Code | 18 VAC 65-20
(VAC) citation

Regulation title | Regulations Governing the Practice of Funeral Directors and
Embalmers

Action title | Periodic review

Document preparation date | 12/4/07

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 21 (2002) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please provide a brief summary (no more than 2 short paragraphs) of the proposed new regulation,
proposed amendments to the existing regulation, or the regulation proposed to be repealed. Alert the
reader to all substantive matters or changes. If applicable, generally describe the existing regulation.

As a result of its periodic review of Chapter 20, the Board has proposed a number of
clarifications and amendments to address certain issues or questiong telatimpliance with
regulations. Amendments will specify the terminology and responsibildreanfestablishment
manager of record, revise the renewal schedule for establishments for cagsigth other
licenses, clarify the licensee’s responsibility for compliance withiroimg education, increase
the requirement for retention of records from one year to three years, amdlisieethe
requirement for a detailed embalming report.

Statement of final agency action

Please provide a statement of the final action taken by the agency including (1) the date the action was
taken, (2) the name of the agency taking the action, and (3) the title of the regulation.
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On December 4, 2007, the Board of Funeral Directors and Embalmers adopted guilasibre
for 18VAC65-20-10 et seq., Regulations of the Board of Funeral Directors and Embatmers
adopt changes recommended by a periodic review of regulations.

Legal basis ‘

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter numbers, if applicable, and (2) promulgating entity, i.e., agency, board, or person. Describe the
legal authority and the extent to which the authority is mandatory or discretionary.

18VAC65-20-10 et seq. Regulations of the Board of Funeral Directors and Embalmersare
promulgated under the general authority of Chaptesf Title 54.1 of the Code of Virginia. Section
54.1-2400 (6) provides the Board the authority to promulgate regulations to administer the
regulatory system and to levy fees:

§ 54.1-2400. General powers and duties of healfulegory Boards.--The general powers and
duties of health regulatory Boards shall be:

...4. To establish schedules for renewals of redistiacertification and licensure.

5. To levy and collect fees for application prog@gsexamination, registration, certification or
licensure and renewal that are sufficient to cogitexpenses for the administration and operation
of the Department of Health Professions, the Board oftHéabfessions and the health regulatory
Boards.

6. To promulgate regulations in accordance with Alggninistrative Process Act (8 9-6.14:1 et seq.)
which are reasonable and necessary to administéectdfely the regulatory system. Such
regulations shall not conflict with the purposesdantent of this chapter or of Chapter 1 and

Chapter 25 of this title...

In addition to the General powers and duties of a health regulatory board, the Boamdraf F
Directors and Embalmers has specific statutory authority to:

§ 54.1-2803. Specific powers and duties of Board.

In addition to the general powers and duties conferred in this subtitle, thel Bball have the following
specific powers and duties to:

1. Establish standards of service and practice for the funeral servicespimfian the Commonwealth.
2. Regulate and inspect funeral service establishments, their operatioicemskk.

3. Require licensees and resident trainees to submit all informatioranelevtheir practice or business.
4. Enforce the relevant regulations of the Board of Health.

5. Enforce local ordinances relating to funeral service establishments.

6. Advise the Department of Health Professions of any training appropriate f@chess serving as the
Board's agents.

7. Establish, supervise, regulate and control, in accordance with the law, pregoamesident trainees.
8. Establish standards for and approve schools of mortuary science or funeragservic
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9. Regulate preneed funeral contracts and preneed funeral trust accounts agprebygrthis chapter,
including, but not limited to, the authority to prescribe preneed contractfodisclosure requirements
and disclosure forms and to require reasonable bonds to insure performance of premeacts

10. Inspect crematories and their operations.

Please explain the need for the new or amended regulation. Describe the rationale or justification of the
proposed regulatory action. Detail the specific reasons it is essential to protect the health, safety or
welfare of citizens. Discuss the goals of the proposal and the problems the proposal is intended to solve.

The Board reviewed each regulation in open meetings with the participationedeetatives of
funeral associations and received input about what needed to be changed. The goal of the
proposal was to address questions that have arisen from licensees or inspecssigeand i
relating to compliance with regulations. Where possible, the Board has triedkéctime
regulation more flexible and less prescriptive, but has made rules morepiresevhere it was
necessary to assist with the licensee with an understanding of his respassibikiting to the
regulations. Compliance with federal and state regulations by funeralesestablishments and
licensees is essential to protect the public health and safety relatindit@tiwal arrangements
and to the preparation and disposition of human remains. Clarity in the regulationsisiiltres
regulants in compliance.

Substance ‘

Please identify and explain the new substantive provisions, the substantive changes to existing sections,
or both where appropriate. A more detailed discussion is required under the “All changes made in this
regulatory action” section.

The Board has amended existing regulations to accomplish the following:

e The Board has changed the terastablishment managdeto “manager of recortfor
consistency with other health professions that oversee facilities and hagedpaoife
accurately the responsibility of the manager.

e The Board has provided an exception to those cases that may not be delegated to a
subordinate to allow a committee of the Board (the special conference cee)rutt
authorize delegation of any case, and has added to the listing of cases that bey
delegated to include a case involving a felony conviction of an applicant for lieesrsur
registration as a resident trainee.

e Amendments eliminate a requirement to notify the Board of a change in the place of
employment but require any change in the ownership, manager of record or name of a
funeral establishment or facility to be made within 14 days rather than tleatcurr
requirement of 30 days.
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e The renewal dates for all licensees are changed to Marobf @hch calendar year for
consistency with the renewal schedule for funeral service licensesalfdirector
licenses and embalmer licenses.

e The Board has eliminated the specific embalming report and specifieiteimsrthat
such a report must contain.

Itemized statements and other reports will be required to be maintairtedeiears rather
than the current requirement of one year.

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.
If there are no disadvantages to the public or the Commonwealth, please indicate.

1) The primary advantage to the consumers of funeral services could be areincthas
accountability and responsibility of the manager of record for the condition antenaace of a
funeral establishment and for compliance with federal and state rulésgetapublic health
and safety. By clarifying a number of regulation, the regulated entitigbeteer understand
their responsibilities and may be more likely to be in compliance. There are deaditsges to
the public. There is also some advantage to the public to require maintain of albfam
records for a period of three years. Should there be questions relating twittesg@ovided by
a funeral establishment, consumers and/or the establishment may be betteedobyténe
availability of records and forms.

2) There are no advantages or disadvantages to the Commonwealth.

3) There are no other pertinent matters of interest.

Changes made since the proposed stage ‘

Please describe all changes made to the text of the proposed regulation since the publication of the
proposed stage. For the Registrar’s office, please put an asterisk next to any substantive changes.

There were no changes to the text in the adoption of final regulations.

Public comment ‘

Please summarize all comments received during the public comment period following the publication of
the proposed stage, and provide the agency response. If no comment was received, please so indicate.
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Proposed regulations were published in the VirgRegister of Regulations on June 25, 2007.
Public comment was requested for a 60-day periaihgnAugust 24, 2007. A Public Hearing

before the Board of Funeral Directors and Embalmexs held on July 28, 2007. There was no
public comment on the proposed regulation.

All changes made in this regulatory action ‘

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detail new provisions and/or all changes to existing sections.

Current
section
number

Proposed new
section
number, if
applicable

Current requirement

Proposed change and rationale

10

n/a

Sets out definitions for words
and terms used in the regulatig

Deletion of definition for “establishment managarid
raddition of definition for “manager of record”

The definition remains virtually the same but thert has
been changed as used in the regulation.

15

n/a

Sets out the criteria for
delegation of certain
disciplinary cases to an agency
subordinate

Adds felony conviction by an applicant to the b$tcases
that cannot be delegated but also adds an exceptite
prohibition on delegation of certain cases to allow
committee of the board to determine if it is appiate to
delegate.

While the Board agrees that the more serious adausaof
unprofessional conduct should be heard by an inébrm
conference or formal hearing before the Board, @iertases
can be referred to an agency subordinate. In 2698 Jaw
was changed to allow someone with a felony comviatiho
has successfully fulfilled all conditions of hisismnce to
apply for licensure. Such an application wouldréferred
to an informal conference for a recommendation on
licensing, and the Board believes it should notlblegated
to a subordinate. However, the current prohibitmm
delegating certain cases needs some flexibilitg diecision
to delegate, so the recommended amendment woaid all
the committee that determines probable cause t@mak
exceptions to the list. The determination to daegny
case that falls within the prohibited list for dgéion would
have to be made by board members rather than staff.

60

n/a

Sets out the requirements for
notifying the board and for
maintaining accurate
information with the board
office.

Currently, regulations require notice to the Boaithin 30
days when certain events occur — including a chamge
mailing address, name, place of employment, or gbam
establishment owner, manager or name.

The Board eliminated the requirement for notice mtrere
is a change place of employment since a licenset mu
maintain a current mailing address. It also redidhe
requirement to 14 days for notice whenever the
establishment has a change in ownership or manafjer
record, since those are changes that may necessitat
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reinspection or other action by the Board.

120

n/a

Sets out the expiration dates f{
licenses and permits

o€hanges the deadline for renewal of an establishhioemse
from January 31 to March 31 for consistency with th
funeral service license. Also changes the courtasy
expiration from December to March.
Consistency in renewal deadline will be less canfuso
licensees and will enable board staff to focusrédmewal
activity to one period of time.

130

n/a

Sets out the requirements for
renewal of licenses and permit

Adds a requirement that the Board shall not renéieease
sif the licensee fails to attest to compliance vaitimtinuing
competency requirements.
Failure to attest on the form will trigger a notite a
licensee, who will then have the opportunity toreot the
error, if there is one. If the licensee has ndfilfad the
requirements for continuing education, he will beteligible
for renewal until he has obtained the 5 hours of CE

153

n/a

Sets out the requirements for
documenting compliance with
continuing education
requirements

Adds to the responsibility of the licensee thatghbject and
purpose of the CE courses are in compliance wittise
151, in which it specifies that the courses mustibectly
related to the scope of practice of funeral seraiog not
principally for the promote or sale of goods, progwor
services.

The additional language was necessary to clarit th
licensees are responsible for choosing CE that diespith
their regulations, rather than relying on approvggbnsors
that may offer a variety of courses — not all ofckhcan be
used to meet the requirements of the board.

170

n/a

Sets out the requirements for
establishment license

amerminology was changed from establishment maniager
manager of record. An additional sentence specifiat the
establishment owner cannot abridge the authorithef
manager relating to compliance with laws and regria.
Such a requirement is necessary to ensure thantager
has full authority for compliance with law and régtion.
While the owner may maintain authority to make heiss
decisions for the establishment, it is the resplitsi of the
manager to ensure that there is no unlicensed iagtithat
forms and disclosures are appropriately given tastaners,
that the establishment meets inspection requiresneit. If
the owner attempts to interfere with the managauthority
relating to compliance, the Board would have groufat
action against the establishment license.

n/a

171

n/a

Sets out the responsibilities of theagar of record.
While the Board has always had a requirement for an
establishment manager, the responsibilities fot rexson
have not been clearly delineated. In the proposed
regulation, the role of the manager of record iasistent
with manager of the other two establishments retgdla
within the Department of Health Professions — phacies
and veterinary establishments.

In 854.1-2810, the law requires a funeral estabtsit to
have a licensee in charge, full tirmut neither the law or
the regulation has specified what that means.a# lbeen
interpreted by some to mean that a manager canoidt h
another part-time job elsewhere or that the manageast be

at the establishment at least 40 hours a week pftygosed
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regulation would specify that full-time means 4@itsoof
employment, which would allow more flexibility for
manager of record, depending on the needs and séhef
the establishment.

The proposed rule also sets out the accountalufitye
manager for such things as maintenance of theitia@iithin
established standards, retention of records, amqmbreéng to
the board changes in information. A more specific
regulation for the manager will enable the boarchtud
those individuals responsible for non-compliancarin
establishment for which they are the manager ofne:c

240 n/a Sets out the requirements for| Changes the requirement for submitting an appbtoati
examination and applications | package to sit for the state examination from ass$ ithan 45
days prior to the examination date to not less 8adays.
The change will allow more flexibility for studemtbo are
preparing to sit for the exam.
350 n/a Sets out requirements for Since the board has no agreements of reciprodifpkshed
reciprocity or endorsement with any other jurisdiction, that language was reatbfrom
the regulation to avoid confusion in terminologypplicants
from other states are licensed by endorsemenieaf th
licensure and credentials.
420 n/a Sets out the prohibition againstin the proposed amendments, the last sentence Weuld
a surface removal and eliminated. To say that the Board is the sole determinant
transportation service the appropriateness of the pertinent qualitieshef service
misrepresenting itself as an and staff implies that the service must seek bappioval
official of any local jurisdiction | for its name, uniforms, services, etc. If a conmplaf
misrepresentation is filed, it would be investighted
adjudicated as any other violation of law or regida.
440 n/a Sets out the requirements for| A clarification is needed to ensure that the “lise’'hthat is
issuance of a courtesy card required to be in good standing with the applicatitensing
permit to an out-of-state authority means the “funeral service” license, eatihan a
licensee business or other type license.
500 n/a Sets out the grounds for Corrects an error in a cite
disciplinary action
°10 n/a Requllres a funeral The proposed regulation would eliminate Appendixahd
estgbhghment to prepare and most of the required information, relating to ttomdition of
maintain an emb.almmg report| he body and the techniques and supplies usetidor t
ona fo(;m prescribed as embalming. Instead the report would contain basic
Appendix IV information to include: 1. The name of the deceas®tithe
date of death; 2. The date and location of the émibg; 3.
The name and signature of the embalmer and theriérg
license number of the embalmer; and 4. If the embay
was performed by a funeral service intern, the nantke
signature of the supervisor.
With the concurrence of inspectors, it was agréed the
detailed information about the body and the embadnvas
not necessary and was virtually impossible to yerifan
inspection. Recordkeeping on the embalming ofdsodi
necessary for compliance with state and federadguso the
data required in the proposed regulation would b#isient
for those purposes.
590 n/a Sets out requirements for The rule was clarified to ensure that licenseesstdnd the

disposal of waste materials

need to comply with federal regulations, such aselof the
Occupational Safety and Health Administration.
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700

n/a

Sets out the schedules and
requirements for retention of
certain documents

The retention schedules are amended for price listaized
statements and embalming reports from one yedrée t
years. The responsibility for such retention &ced with
the manager of record.

Records need to be maintained for more than one yea
because funeral establishments are inspected appabely
once every three years. In addition, an investigabf
unprofessional conduct may not be initiated and mleted
within one year of an event for which the recordstrhe
reviewed.

Family impact ‘

Please assess the impact of the proposed regulatory action on the institution of the family and family

stability.

In its analysis of the proposed regulatory action, the agency has detethaingtere is no
potential impact on the institution of the family and family stability. Thahebe a modest
impact on disposable family income, as funeral service providers anddaaiitl experience an
increase in the cost of maintaining a license. Compared to other costs of doingshssictesas
finding and hiring qualified personnel, maintenance of a facility, and seraitks public,
licensure fees are relatively insignificant.
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