3VAC5-10-40. Communications.
Communications regarding hearings before hearing officers upon licenses and
applications for licenses should be addressed to the Chief Hearing Officer,

Administrative Hearings-Seetion Hearings and Appeals Division.

3VAC5-10-50. Complaints.

The board, in its discretion and for good cause shown, may arrange a hearing
upon the complaint of any aggrieved party(s) against the continuation of a
license. The complaint shall be in writing directed to the Director, Bivision-of

Enfercementand-Regulation Bureau of Law Enforcement Operations, setting

forth the name and post office address of the person(s) against whom the

complaint is filed, together with a concise statement of all the facts necessary to
an understanding of the grievance and a statement of the relief desired.
3VAC5-10-60. Continuances.

Motions to continue a hearing will be granted as in actions at law. Requests for
continuances should be addressed to the Chief Hearing Officer, Administrative

Hearings-Seetion Hearings and Appeals Division, or the hearing officer who will

preside over the hearing.

3VAC5-10-130. Motions or requests.

Motions or requests for ruling made prior to the hearing before a hearing officer
shall be in writing, addressed to the Chief Hearing Officer, Administrative

Hearings-Section Hearings and Appeals Division, and shall state with

reasonable certainty the ground therefor. Argument upon such motions or



requests will not be heard without special leave granted by the hearing officer
who will preside over the hearing.

3VAC5-10-150. Consent settlement.

A. Generally. Disciplinary cases may be resolved by consent settlement if the
nature of the proceeding and public interest permit. In appropriate cases, the

chief hearing officer will extend an offer of consent settlement, conditioned upon

approval by the board, to the licensee. Fhe-chiet-hearing-officeris-precluded-from

B. Who may accept. The licensee or his attorney may accept an offer of consent
settlement. If the licensee is a corporation, only an attorney or an officer, director
or majority stockholder of the corporation may accept an offer of consent
settlement. Settlement shall be conditioned upon approval by the board.

C. How to accept. The licensee shall return the properly executed consent order
along with the payment in full of any monetary penalty within 15 calendar days
from the date of mailing by the board. Failure to respond within the time period
will result in a withdrawal of the offer by the agency and a formal hearing will be
held on the date specified in the notice of hearing.

D. Effect of acceptance. Upon approval by the board, acceptance of the consent
settlement offer shall constitute an admission of the alleged violation of the
A.B.C. laws or regulations, and will result in a waiver of the right to a formal

hearing and the right to appeal or otherwise contest the charges. The offer of



consent settlement is not negotiable; however, the licensee is not precluded from
submitting an offer in compromise under 3VAC5-10-160 of this part.

E. Approval by the board. The board shall review all proposed settlements. Only
after approval by the board shall a settlement be deemed final. The board may
reject any proposed settlement which is contrary to law or policy or which, in its
sole discretion, is not appropriate.

F. Record. Unaccepted offers of consent settlement will become a part of the
record only after completion of the hearing process.

3VAC5-10-230. Agency representation.

The deputy-department-director-forregulation Director, Bureau of Law

Enforcement Operations or his designee may (i) represent the Bivision-of

Enfercementand-Regulation Bureau of Law Enforcement Operations before the

board or any hearing officer; (ii) petition the board for modification of the hearing

officer's decision; or (iii) request a ruling on other motions as may be necessary.
This authority does not extend to complaints under the Franchise Acts.

3VAC5-10-360. Complaints.

Complaints shall be referred in writing to the secretary to the board. Fhe




3VAC5-10-400. Discovery, prehearing procedures and production at

hearings; definitions.

A-lntroduction- The rles-in-this-section Rules of the Supreme Court of Virginia,

Part Four, shall apply in all proceedings under the Wine and Beer Franchise

Acts, Chapters 4 (84.1-400 et seq.) and 5 (84.1-500 et seq.) of Title 4.1 of the

Code of Virginia, including arbitration proceedings when necessary pursuant to

884.1-409 and 4.1-508 of the Code of Virginia. Any references to a “court”

contained in the Rules shall be deemed to mean the hearing officer or officers of

the board conducting the proceeding.

No provision of anry-efthe-ralesn this section shall affect the practice of taking
evidence at a hearing, but such practice, including that of generally taking

evidence ore tenus only at hearings before hearing officers, shall continue

unaffected hereby.
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3VAC5-10-480. Public participation guidelines in regulation development;

applicability; initiation of rulemaking; rulemaking procedures.
A. Applicability. These guidelines shall apply to all regulations subject to the
Administrative Process Act which are administered by the Department of

Alcoholic Beverage Control, except as provided in subsection G of this section.
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B. Initiation of rulemaking (Step 1). The board shall publish notice of the
commencement or initiation of any rulemaking process. Rulemaking procedures
may be initiated at any time by the board butshallbe-initiated-at-least-once-each
calendaryear. At the commencement of any rulemaking process, the board may
invite proposals for regulations or regulation changes from any interested person
or may limit the process to selected proposals. All initial proposals to be
considered shall be in the form of a written petition for the adoption, amendment
or repeal of any regulation. Petitions shall be filed with the board within any time
limitation as may be specified by the board. A petition may be submitted at any
time, by any person, but it shall be at the board's discretion to initiate rulemaking
procedures as a result of such petition or petitions. All petitions shall be
considered and responded to within 180 days. Each petition shall contain the
following information, if available:

1. Name of petitioner;

2. Petitioner's mailing address and telephone number;

3. General description of proposal, with recommendations for adoption,
amendment or repeal of specific regulation(s);

4. Why is change needed? What problem is it meant to address?;

5. What is the anticipated effect of not making the change?;

6. Estimated costs or savings, or both, to regulated entities, the public, or others
incurred by this change as compared to current regulations;

7. Who is affected by recommended change? How affected?;

8. Draft language; and
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9. Supporting documents.

C. Notices - in general.

1. Mailing list. The secretary to the board ir-confunction-with-the-deputy
department-directorforregulation shall prepare a general mailing list of those

persons and organizations who have demonstrated an interest in specific
regulations in the past through the filing of petitions, written comments or
attendance at public hearings. The mailing list will be updated at least every two
years, and a current copy will be on file in the office of the secretary to the board.
Periodically, but not less than every two years, the board shall publish in the
Virginia Register, in a newspaper published and of general circulation in the City
of Richmond, and in such other newspapers in the Commonwealth as the board
may determine, a request that any individual or organization interested in
participating in the development of specific rules and regulations so notify the
board. Any persons or organizations identified in this process will be placed on

the general mailing list. Persons interested in the board’s regulations may also

reqgister to receive notices through the Virginia Regulatory Town Hall.

2. Notice to listed persons. Each person on the general mailing list shall be sent,

by U.S. mail or electronic mail using the Agency Mailing List feature of the

Virginia Requlatory Town Hall, a copy of all notices pertaining to rulemaking for

the board as are published in the Virginia Register. In lieu of such copy, the
board may notify those on the mailing list of the publication of the notice and, if
lengthy, offer to forward a copy upon payment of reasonable costs for copying

and mailing.
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D. Initial requirement for public comment; participation in regulation development;
ad hoc panels; public meetings (Step 2).

1. Notice of Intended Regulatory Action. The board shall solicit comments, data,
views and argument from the public as to each regulation proposal and shall
encourage participation of interested persons in the development of regulations
and draft language. As to each petition or proposal, the board shall publish a
Notice of Intended Regulatory Action. The notice shall specify the date, time and
place of any public meeting to consider the proposals, either with or without an
ad hoc advisory panel, or with or without consultation with groups and individuals
who have expressed an interest in participating in the development of specific
rules and regulations and shall contain the following information:

a. Subject of the proposed action;

b. Identification of the entities that will be affected;

c. Discussion of the purpose of the proposed action and the issues involved,;

d. Listing of applicable laws or regulations;

e. Name of individual, group or entity proposing regulation;

f. Request for comments, data, views or argument from interested parties, either
orally or in writing, to the board or its specially designated subordinate;

g. Notification of date, time and place of any scheduled public meeting on the
proposal; and

h. Name, address and telephone number of staff person to be contacted for

further information.
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2. The board shall disseminate the Notice of Intended Regulatory Action to the
public via:
a. Publication in The Virginia Register of Regulations;

b. Distribution by mail or electronic mail to persons on the general mailing list

pursuant to subsection C; and
c. Press release to media throughout the Commonwealth if a public meeting is
scheduled: and

d. Posting on the Virginia Requlatory Town Hall.

3. The board may form an ad hoc advisory panel or consult with groups and
individuals who have expressed an interest in participating in the development of
specific rules and regulations to consider regulation proposals, to make
recommendations, assist in development of draft language, and provide such
advice as the board may request. The board may request the panel or interested
groups and individuals to participate in a meeting to develop or consider
regulation proposals.

The board's use of ad hoc advisory panels or consultation with interested groups
and individuals shall be based on, but not limited to, the following criteria: The
proposed regulation's:

a. Complexity;

b. Controversy;

c. Degree of substantive change;

d. Impact on the board, its licensees, and the public; or

e. Enactment required by state or federal mandate.



4. The board may conduct a regulation development public meeting to receive
views and comments and answer questions of the public.

E. Notice of public hearing and publication of proposals pursuant to 89-6.14:7.1
C of the Virginia Administrative Process Act (Step 3).

1. The board shall consider the comments, recommendations, reports and other
input from the public, industry and other interested persons received during the
initial steps of public participation in the regulation development process,
including comments, views, data and argument received during any public
meeting, before publishing a final proposed draft regulation and initiating the
proceedings required by the Administrative Process Act.

2. The board shall comply with the notice, publication and other requirements of
89-6.14:7.1, and final proposed drafts to adopt, amend or repeal regulations,
together with any other required statements, shall be published in the Virginia
Register, in a newspaper published and of general circulation in the City of
Richmond, and in such other newspapers in the Commonwealth as the board

may determine, and on the Virginia Regulatory Town Hall. In addition, the board

shall comply with the provisions of subdivision C 2. Such notice shall solicit
comments, views, data and argument from the public and shall specify the date,
time and place of any scheduled public hearing to consider adoption of such
regulation proposals.

F. Public hearing (Step 4).
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The board shall conduct a public hearing to consider adoption of all proposed
regulations. At such hearing, the board may receive and consider such additional
written and verbal comment as it deems appropriate prior to any final vote.

G. Notwithstanding the foregoing provisions, the board may elect to dispense
with any required public participation or other required procedure to the extent
authorized by the Virginia Administrative Process Act, 89-6.14:1 et seq. of the

Code of Virginia.
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