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DEFINITIONS AND GENERAL PROVISIONS

16 VAC 5-10-10. Definitions.

The following words and terms, when used in this chapter, shdl have the following

meanings unless the context clearly indicates otherwise:

"Act" meansthe Virginia Unemployment Compensation Act as set out in Title 60.2

(860.2-100 et seq.) of the Code of Virginia

"Additiond dam" meansacdam for unemployment compensation benefits filed within
an exigting benefit year by acdamant who has had an intervening period of employment
sncefiling aprior dam.

"Agent date' means any date in which an individud files adam for bendfits from

another state.

"Agency" means any officer, board, commission or other authority charged with the

adminigration of the unemployment compensation law of a participating jurisdiction.

"Area of high unemployment” means that geographic area of Virginia, including al cities
and counties served by a particular full-senvice urempleyment-tsuranee fidd office,
where the average unemployment rate as determined by the commission has been 10% or

more during thefirs feur of the last five two completed calendar quarters. A-full-service
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"Benefits’ means the compensation payable to an individua, with respect to his
unemployment, under the unemployment insurance law of any state or under any federd

program in which such compensation is payable in accordance with applicable Sate law.

"Cash vdue of remuneration” means the vaue of rent, housing, lodging, board, or any
other payment in kind, in addition to or in lieu of money wages, as agreed upon by the
employing unit and the worker & the time of entering into the contract of hire or
theresfter. If there is no such agreement, the vaue thereof shal be an amount equd to a
far estimate of what the worker would, according to his custom and station, pay for
amilar goods, services, or accommodations in the same community at premises other

than those provided by the employing unit.

"Combined-wage clamant” means a claimant who has covered wages under the
unemployment compensation law of more than one state and who hasfiled a claim under

the Interstate Arrangement for Combining Employment and Wages.

"Commisson” means the Virginia Employment Commission as defined in 860.2- 108 of

the Code of Virginia

"Continued claim" means a request for the payment of unemployment compensation

benefits which is meade after thefiling of an initid dam.
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“Ex Parte Communication” means any communication with the presding appedls

examiner or specia examiner, regardless of the medium, not in the agency’ s record

regarding substantive, procedura or other matters which could be reasonably expected to

influence the outcome of the case or case decison pending before the agency and for

which reasonable notice to dl parties is not given a the time of the communication.

“Parties’ shdl include daimants, and any employers or employing units that have adirect

interest in the outcome of the pending case.

“Fdd officd’ means an office of the commisson, which may indude one-stop centers,

job information, referrd services, and unemployment insurance srvices.

"Initid clam™ means any new, additiond, or reopened clam for unemployment

compensation benefits.

"In-person hearing" means a hearing where the parties, witnesses and representatives

personally appear before the appeal's examiner or specid examiner.

"Interdtate Benefit Payment Plan” means the plan approved by the Hrterstate- Conference

ofEmployment-Security-National Association of State Workforce Agencies under which

benefits shal be payable to unemployed individuas absent from the state (or states) in

which benefit credits have been accumul ated.
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"Intergtate clamant™ means an individua who claims benefits under the unemployment
insurance law of one or more liable states through the facilities of an agent Sate. The
term "interstate damant” shdl not indude any individua who customarily commutes
from aresdence in an agent state to work in aliable state unless the commission finds

that this excluson would create undue hardship on such clamantsin specified aress.

"Interested jurisdiction” means any participating jurisdiction to which an ection

submitted under 16 VAC 5-50-10 et seg. is sent for its approva and "interested agency”

means the agency of such jurisdiction.

"Jurisdiction” means any sate of the United States, the Didtrict of Columbia, Puerto Rico,

and the U.S. Virgin Idands.

“Liable employer” means the employing unit for whom a claimant last worked during 30

days, whether or not such days were consecutive, or for 240 hours, prior to filing an

initid, additional or reopened claim for benefits.

"Ligble gate" means any Sate againg which an individud files, through another date, a

clam for benefits.

"Mass separation” means a separation (permanently, for an expected duration of at least

seven days, or for any indefinite period) at or about the same time and for the same
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reasons (i) of at least 20% of the total number of workers employed in an establishment,
or (ii) of at least 50% of the total number of workers employed in any divison or
department of any establishment, or (iii) notwithstanding any of the foregoing, a
separation at or about the same time and for the same reason of 25 or more workers

employed in asingle establishment.

"New cdam’" means a clam for unemployment compensation benefits filed in person at

an-unemployment-insurance afidd office, or other location designated by the

commission, by an individua who does not have an existing benefit year established.

"Partidly unemployed individud" means an individua who during a particular week (i)
had earnings, but less than his weekly benefit amounts, (ii) was employed by aregular
employer, and (iii) worked, but less than hisnorma customary full-time hours for such

regular employer because of lack of full-time work.

"Participating jurisdiction” means a jurisdiction whose adminigtretive agency has
subscribed to the Interstate Arrangement for Combining Employment and Wages and

whose adherence thereto has not terminated.

"Part-tota unemployment™ means the unemployment of any individud in any week of
less than full-time work in which he earns some remuneration (but less than his weekly
benefit amount) and during which heis not attached to aregular employer; or, in any

week in which he has wages such as holiday or vacation pay which are lessthan his
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weekly benefit amount, but where no actua work has been performed regardiess of his

attachment to aregular employer.

"Paying state€’ means (i) the state in which a combined-wage claimant files a combined-
wage dam, if the daimant qudifies for unemployment benefits in that state on the basis
of combined employment and wages, and combining will increase ether the weekly
benefit amount or the maximum benefit amount, or (ii) if the state in which acombined-
wage damant files a combined-wage clam is not the paying state under the criterion set
forthin (i) above, or if the combined-wage claim isfiled in Canada or the U.S. Virgin
Idands, then the paying Sate shall be that state where the combined-wage clamant was
last employed in covered employment among the tates in which the daimant qudifies

for unemployment benefits on the basis of combined employment and wages.

“Regiond adjudication centers’ means a sarvice location desgnated by the commission

as an officid gation for agency gtaff who are primarily involved in adjudication of

disputed benefit and tax lighility issues. A regiona adjudication center may be co-

located with or incorporated into other agency service locations, including one-stop

centers.

"Reopened dam™ meansthefirg claim for unemployment compensation benefits filed
within an exigting benefit year after abreak in the claim series caused by any reason other

than intervening employment.
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"Services customarily performed by an individua in more than one jurisdiction” means
services performed in more than one jurisdiction during a reasonable period, if the nature
of the services gives reasonable assurance that they will continue to be performed in more
than onejurisdiction or if such services are required or expected to be performed in more

than one jurisdiction under the dection.

"Severance and dismissal pay" means, for the purpose of taxation and benefits, dl
payments made by an employer a or subsequent to an employee's separation, except that
payments which are exclusively for services performed prior to separation shall not be
treated as severance or dismissa pay. Such payments may be alocated by the employer
for any period following separation so long as such alocation is a aweekly rate a least
equa to the average weekly wage received by such employee during the last calendar
quarter preceding the separation, and will in such cases be deemed to have been paid in
those weeks covered by the dlocation. If no dlocation is made by the employer, such

payments will be deemed alocated to the last day of work.

"Folit hearing” means an in-person hearing where one or more parties, representatives or

witnesses are alowed to participate telephonicaly.

"State" means one of the United States, Puerto Rico, the U.S. Virgin Idands, and the

Didtrict of Columbia
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"Telephone hearing” means a hearing where al parties, witnesses and representatives

participate before the appeds examiner by way of a telephone conference cdll.

"Totd unemployment™ means the unemployment of an individua for any week in which
he performs no work and has no wages payable to him, regardless of whether or not heis

attached to an employing unit's payroll.

"Tranderring Sate" means a sate in which a combined-wage claimant had covered
employment and wages in the base period of a paying state, and which transfers such

employment and wages to the paying sate for its use in determining the benefit rights of

such daimant under its law.

16 VAC 5-10-20. Development of regulations.

A. Pursuant to § 9-6.14:7.1 of the Code of Virginia, the commission shdl solicit the input
of interested parties in the formulation and the development of its rules and regulations.
The commisson shdl receive petitions from any party proposing new regulations or
amendment of exigting regulations. All such proposals shal be reviewed by the

commission and receive response within 180 days. Formulation and development of all
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new or amended regulations shal be subject to the following public participation

guidelines.

B. Interested parties for the purpose of this regulation shal be:

1. The Governor's Cabinet Secretaries.

2. Members of the Senate Committee on Commerce and Labor.

3. Members of the House Committee on Labor and Commerce.

4. Membersof the State Advisory Board:  Specid interest groups known to the Virginia

Employment Commisson.

6 5. Any individud or entity regquesting submitting awritten request to be included asan

interested party.

# 6. Those parties who have expressed an interest in VEC regulations through oral or

written comments in the past.

C. An ad hoc advisory committee will be established to devaop regulatory changes upon

petition of 5 or more people during the Notice of Intended Regulatory Action public

comment period established pursuant to § 9-6.14:7.1.B. Such ad hoc advisory committee

ghall be chosen from individuals registering with the agency as interested parties and

shdl include representatives of business, labor, the bar, and public interest associations.
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D. Prior to the formulation of a proposed regulation, notice of an intent to draft a
regulation shall may appear in a-Richmend-rewspaper-and-may-appear- any newspaper
circulated in locdities particularly affected by the proposed regulation and on the

commission’ sweb page. Other mediamay aso be utilized where appropriate, including

but not limited to, trade or professond publications. Notice of an intent to draft a
regulation shal dso be mailed to al interested parties and shdl be posted in dl VEC

offices across the Commonwealth and on the Virginia Regulatory Town Hal. These

individuass, groups and the generd public shdl be invited to submit written data, views,
and arguments on the formulation of the proposed regulation to the commission & its

adminigraive office in Richmond, Virginia

DE. Publication of the intent to draft aregulation, as well as the proposed regulation,

shdl aso gppear in The Virginia Regigter of Regulations and on the Virginia Regulatory

Town Hdll.
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E. Failure of any interested party to receive notice to submit data, views, or oral or
written arguments to the commission shdl not affect the implementation of any

regulation etherwise if such requlation was formulated, devel oped and adopted pursdant

te in compliance with the Administrative Process Act, Chapter 1.1:1 (89-6.14:1 et seq.)

of Title 9 of the Code of Virginia

G. The public participation guideines of this regulation shal not gpply to emergency
regulations or those regulations excluded or exempted by any section of the

Administrative Process Act.

H. During the formal procedures required by the Administrative Process Act and these
public participation guiddines, written input will be solicited from interested parties and
the generd public. At the discretion of the commission, and in accordance with
goplicable law, one or more public hearings wall may be held in Richmond and or at any

other location deemed appropriate to ensure adequate public participation.

16 VAC 5-10-30. Review of regulations.
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At least yearly every three years, or more often as may be mandated by statute or

Executive Order, aregulatory review committee conssting of ere-rmember-from-each
divisen and-office-of-the-commission gaff shall meet to review these regulations and
generd rules. The committee shall recommend deletion and amendment of the existing
rules and regulations, and additions thereto, as needed, in light of their impact upon the

generd public and employers.
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16 VAC 5-60-10. Total and part-total unemployment.

A. Anindividua's week of totd or part-total unemployment shdl consist of the sevent
consecutive-day period beginning with the Sunday prior to the first day hefileshiscdam
at the leca-unemploymentinsurance fidd office and registers with-aJob-Senvice office
for work, except as provided in subdivisons 1 and 2 of this subsection; and, theresfter,
the seven-consecutive-day period following any week of such empleyrent
unemployment, provided the individua reports as required by subsection C of this

section. Aninitid dam may befiled in-person at afidd office, or at the discretion of the

commission, by telephone or Internet. Upon implementation of atelephonic clams

process, the in-person filing of initid clams shdl be discontinued except where

circumstances preclude the filing of clams by any other method.

1. A week of total or part-totd unemployment of an individua located in an area served
only by theitinerant service of the commission shall consist of the seven-consecutive-day
period beginning with the Sunday prior to thefirs day of such individud's
unemployment, provided that such individua regigers in person with such itinerant
sarvice a the firgt available opportunity following the commencement of histotd or part-
tota unemployment except as provided in subdivison 2 of this subsection; and,
thereafter, the seven-consecutive-day period following any week of such unemployment

provided the individua reports as required by subsection C of this section.
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2. A week of total or part-total unemployment of an individua affected by amass
Separation er-a-taber-dispute with respect to which arrangements are made for group
reporting filing by the employer shal consst of the seven consecutive-day period
beginning with the Sunday prior to the first day of his unemployment provided that the
group reperting filing is conducted within 13 days following the first day of

unemployment.

B. Whenever an employing unit receives an Employer's Report of Separation and Wage
Information form from the commisson informing it thet an individua hasfiled adam
for bendfits, such employing unit shal, within five eght calendar days afterreceipt-of

seh-rfermationform from the date of mailing, complete the report and return it to the

office from which the informatory notice was sent. That portion of the Employer's Report
of Separation and Wage Information to be completed by the employing unit shall st

forth:

1. The date the worker began working;

2. Thelast day on which he actualy worked,

3. A check mark in the block indicating the reason for separation and a brief statement of

the reason for the separation,
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4. Such other information asis required by such form. The employing unit's officid name

and account number, if any, assgned to such employing unit by the commission shdl

appear on the signed report;

5. The name and title of the officid sgning the report shdl be provided aswell as
certification that the information contained in the report is accurate and complete to the

best knowledge of that officid.

C. In casesinvolving amass separation, as defined in 16 VAC _5-10-10, an employer shdl

file not be required to file individud reports for such workers as otherwise provided by

this section if such employer filesalist of workersinvolved in the mass separation with

commission as soon as the details of the layoff are known, but no later than 24 hours after

the date of separation. Such list shdl include the workers socia security account

numbers and any other information the commisson may require.
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D. Tofileadam for benfits, aclamant shal appearpersonaly-at-the-tnemployment

report in amanner

prescribed by the commission, and shdl there fileadam for bendfits setting forth (i) his
unemployment and that he claims benefits, (ii) that he is able to work and is available for
work, and (iii) such other information asis required. A claim for benefits, when filed,

may aso condtitute the individud's regigration for work. Upon written request by the

damant, an initid dam for bendfits, not to include combined-wage dams, may be

cancdled if: (1) the request is made within the apped period shown on the monetary

determination; (2) there has been no payment made on the dlaim; and (3) the deputy has

not rendered a determination based on the claimant’ s separation from employmernt.

Notwithsanding the foregoing, a caim that wasfiled in error by an employer on behaf

of aclamant may be cancelled upon the claimant’ s written request. All records of a

cancdled clam shdl be deleted from the agency’ s automated benefits database. Upon

written request by the daimant, a dam may be withdrawn if the commisson determines

that the provisons of 8§ 60.2-107 of the Code of Virginia have been met and any benefits

pad the claimant have been repaid.
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Combined wage daims may be cancdlled under the provisions s&t forthin 16 VAC 5-70-

20.B.

1. Except as otherwise provided in this section the claimant shal continue to report as

directed during a continuous period of unemployment. Fhe-commission,-howeverfor

2. The commission shal permit continued clamsto be filed by mail, or such other means
as the commission may authorize, unless specid conditions require or alow in-person

reporting. Such specid conditions may include:

a When aclamant is reporting back to claim hisfirst week(s) after filing an initid,

additiond, or reopened claim and he has not returned to work in the meantime;

b. When a cdlamant needs assstance in order to completdly and accurately fill out his

clam forms so asto avoid ddlaysin processng hisdams by mail;

. When, in the opinion of the leeal-unempleyment-insurance fidd office manager or
deputy, thereisaquestion of digibility or quaification which must be resolved through

an in-person interview;
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d. When a clamant who would normaly be reporting by mail receives no additiond

clam forms and he wishes to continue cdlaming benefits;

e. When a claimant requests to report in person due to problems associated with the

recaipt of mail.

E. All initid total or part-total unemployment claims shdl be effective consstent with the
provisons set forth in subsection A of this section, except that an earlier effective date

may apply for latefiling of damsin the following cases

1. The commission is a fault due to arepresentative of the commission giving inadequate

or mideading information to an individua about filing adam;

2. A previous dam wasfiled againg awrong liable Sate;

3. Filing was ddlayed due to circumstances attributable to the commission;

4. A trandtional clam isfiled within 14 days from the date the Notice of Bendfit Year

Ending was mailed to the damant by the commission;

5. When claming benefits under any specia unemployment insurance program, the
clamant becomes digible for regular unemploymert insurance when the caendar quarter

changes,

6. The wrong type of claim was taken by alteca-unempleymentinsdrance fidd office;
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7. With respect to reopened or additiona claims only, the claimant can show
circumstances beyond his control which preverted or prohibited him from reporting

edlier.

F. In order to clam benefit rights with respect to a given week, the clamant mudt filea
continued cdlaim form for such week. Thefirg continued claim form must be filed within
28 days of the day theinitial claim wasfiled. Thereafter, subsequent continued clam

must be filed within 28 days after the week ending date of the last week claimed. If filing

by mail, the posmark date condtitutes the date of dam filing with the commisson. If no

postmark appears on the envelope, the continued claim shal be presumed to befiled on

the date it was received by the commission. If the 28th day fdls upon a date when the

dnemployrment-insdranee fidd office is closed, the find date for filing shall be extended
to the next day the office is open. Falure to file a continued claim within the 28-day
period will result in the denid of benefits for the weeks in question unless good cause is
shown, and an additiond or reopened clam must befiled in order to initiate any further
clam for benefits. Good cause for adday in filing may be shown for any of the

following reasons

1. The commission is at fault due to a representative of the commission giving inadequate

or mideading information to an individua about filing adam;

2. Filing was ddlayed due to circumstances attributable to the commission; or
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3. The claimant can show circumstances beyond his control which prevented or

prohibited him from filing earlier.

G. Normaly, dl clamants whose unemployment istotd or part-tota must make an

active search for work by contacting prospective employersin an effort to find work
during each week claimed in order to meet the digibility requirements of § 60.2-612 of
the Code of Virginia. A clamant who is temporarily unemployed with an expected return
to work date within a reasonable period of time as determined by the commission which
can be verified from employer information may be consdered attached to hisregular
employer 0 as to meet the requirement that he be actively seeking and unable to find
suitable work if he performs dl suitable work which his regular employer hasfor him
during the week or weeks claimed while attached. Attachment will end if the claimant
does not return to work as scheduled or if changed circumstances indicate he has become

Separated.

H. In areas of high unemployment as defined in 16 VAC 5-10- 10, the commission hasthe
authority, in the absence of federd law to the contrary, to adjust the work search
requirement of the Act. Any adjustment will be made quarterly within the designated area

of high unemployment asfollows:

1. The adjustment will be implemented by requiring damants filing claims for benefits

through the full-senviee unrermployment Hasdranee office serving an area experiencing a
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tota unemployment rate of 10% through 19:9 14.9% to make one job contact with an

employer each week.

2. The adjustment will be implemented by waiving the search for work requirement of all

cdamantsfiling dams for benefits through the-fuli-serviee unempleyent-ihsurance

office serving an area experiencing atota unemployment rate of 20 15% or more.

3. No adjustment will be made for damants filing clams for benefits through the-full-
senvice-unemployrment-isdranee office serving an area experiencing atotal

unemployment rate below 10%.

16 VAC 5-60-20. Partial unemployment.

A. With respect to a partidly unemployed individud, aweek of partid unemployment
shdl congs of acaendar week beginning on Sunday and ending at midnight on
Saturday. Tota wages payable to partialy unemployed workers are to be reported on a

calendar week basis.

B. Upon filing of anew clam for partid benefitsin each clamant's benefit year the
commission shdl promptly notify the employer of such clamant's weekly benefit
amount, the date on which his benefit year commenced, and the effective date of the

clam for partid benefits. Smilar notice shal likewise be given a least once during the
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clamant's benefit year to each subsequent employer to whom the clamarnt is attached
during aperiod of partid unemployment for which he clams benefits. Upon receipt of
the notice the employer shal record thisinformation for use in the preparation of the

evidence he is required to furnish periodically as required in subsection C of this section.

C. After the employer has been notified of the benefit year, the weekly benefit amount,
and the effective date of the claim for partial benefits of any worker in hisemploy
(pursuant to subsection B of this section) the employer shdll, within seven days, furnish
the employee with written evidence concerning any week or weeks of partia
unemployment which ended on or before the receipt of such notice and which began on
or after the effective date of the employee's claim for partid benefits. The employer, until
otherwise notified, shdl, within 14 days after the termination of any pay period which
includes aweek or weeks of partid unemployment, and which ends after the date of
receipt of such natification, furnish the employee with written evidence concerning his
partid unemployment with respect to such week or weeks. Written evidence of partia
unemployment required by this subsection shdl be furnished by means of a Statement of
Partid Unemployment, Form VEC-B-31, or other suitable medium approved by the
commission. Such evidence need not be furnished, however, where the worker's earnings

for aweek of partid unemployment equas or exceeds his weekly benefit amount.

The information contained on such medium shdl be inink or typewritten and shal show:
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1. The name of the employer and employer account number;

2. The name and socid security account number of the worker;

3. The date ddivered to the worker;

4. The calendar week ending date;

5. The gross amount of wages earned in such week, by day;

6. The reason and the number of days or hours involved where the worker's earnings

were reduced for any cause other than lack of work;

7. The following certification, or one smilar:

"During the week or weeks covered by this report, the worker whose name is entered
worked less than full time and earned less than his weekly benefit amount for total
unemployment because of lack of work, or otherwise shown. | certify that to the best of

my knowledge, thisinformeation is true and correct”;

8. A dgnature (actua or facamile) by the employer to the above certification or other

identification of the authority supplying the evidence.

D. The new clam for benefits for partid unemployment shall be dated to the first day of
the beginning of the individua's week of partia unemployment as defined in subsection

A of this section. However, in no event shdl such new claim be back dated to include a
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week which ended more than 28 days prior to the date the individua was furnished the
Statement of Partid Unemployment, or other written evidence concerning his partia

unemployment, as provided in subsection C, by the employer.

E.1. Upon filing aclaim as specified in subsection D of this section, the commisson shall
cause the notice referred to in subsection B of this section to be sent to the employer.
Theredfter, the employer shdl make available to the clamant the Statement of Partia
Unemployment, Form VEC-B- 31, or other written evidence concerning his partia
unemployment, as provided in subsection C of this section. Such written evidence of
partid unemployment shal be presented to the leed-uremployment-tsdrance fidd office
within 14 days after it is delivered to him by the employer, and falure to do so, within
thet time, shal render the claim invalid as to the week or weeks to which the statement or

other evidence relates.

2. For each subsequent week the partiad clam is continued the employer shdl furnish the
clamant with the evidence of partid unemployment as provided in subsection C of this
section and the clamant shal continue to present such evidence to the leeal
wnemployment-insdrance fidd office within 14 days after it is ddivered to him by the
employer. Failure to do so shdl render the claim invalid with respect to the week or

weeks to which the statement or other evidence relates.
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3. Notwithstanding the provisions of subdivisons 1 and 2 of this subsection, the
commisson shdl permit the clamant to file a continued clam by mail, or otherwise, in

the same circumstances applicable to a claimant for total or part-total unemployment

compensation.

F. With respect to any week claimed, a partidly unemployed clamant shall be deemed to
be actively seeking work if he performs dl suitable work offered to him by his regular

employer.

16 VAC 5-60-30. Digposition of benefit checks payable to a deceased claimant.

If acdamant has met the digibility requirements of the Act and completed al forms
prescribed by the commission prior to his death, upon proof thereof, the check(s) for dl

benefits due shal be payable to the decedent’ s estate.

16 VAC 5-60-40. Commission approval of training other than that under Section

302 134 of the-dJebTraiingRarthership Workforce Investment Act or Section 2296

of the Trade Act.

A. Training shdl be approved for an digible clamant under the provisons of 860.2-613

of the Code of Virginiaonly if the commisson finds thet:
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1. Progpects for continuing employment for which the dlaimant is qudified by training
and experience are minima and are not likely to improve in the foreseegble future in the

locdity in which he resides or is daming benefits;

2. The proposed training course of ingtruction is vocationd or technica training or
retraining in schools or classes that are conducted as programs designed to prepare an
individud for gainful employment in the occupetion for which training is gpplicable. The

training course shdl require a minimum of 30 hours attendance each week;

3. The proposed training course has been approved by an appropriate accrediting agency
or, if none exidsin the Sate, the training complies with quaity and supervision andards
established by the commission, or is licensed by an agency of the atein whichitis

being given;

4. The claimant has the required qualifications and aptitude to complete the course

successfully;

5. The training does not include programs of ingruction which are primarily intended to

lead toward a baccaaureste or higher degree from an ingtitution of higher education.

B. Benefits may be paid to an otherwise digible damant while he is atending training
only if the commission finds that the clamant is enrolled in and regularly atending the

course of ingtruction gpproved for him by the commission.
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C. A damant shdl request training gpprova on forms provided by the commission. The
clamant's enrollment and attendance shdl be reported to the commission periodicaly as

directed by the

commisson

FORMS

Continued Claim for Bendfits - First Payments, B-3FP (eff. 11/92).

Benefits, Rights, and Responghilities - Instructions for Person on Temporary Layoff, B-

19.

Verification of Offer of Continuing Employment, B-25.

Request for Reconsideration of Monetary Determination, B-28.

Request for Name/Address/Teephone Number Changes, B-41.

Work Search Requirement, B-76.

Prepayment-Agrecment BEC-99:

Continued Clam for Benefits, VEC-B-3 (rev. 7/93).

Notice of Exhaustion, VEC-B-3a (rev. 8/88).
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Claim Correction Notice, VEC-B-5M (rev. 9/87).

Appointment Notice, VEC-B-6M (rev. 1/83).

Clam for Benefits, VEC-B-10 (rev. 10/93).

Employer's Report of Separation and Wage Information, B-10SEP (rev. 7/93).

Eligibility Review Interview Notice, VEC-B-11D (rev. 7/88).

Record of Contacts for Employment, VEC-B-11E.

Request for Physician's Certificate of Hedlth, VEC-B-14 (rev. 2/76).

Notice to Workers, VEC-B-29 (rev. 10/93).

VEC-B-29SP (eff. 10/93).

Monetary Determination, VEC-B-30 (rev. 6/90).

Notice of Benefit Liability, VEC-B-30R (rev. 4/93).

Statement of Partid Unemployment, VEC-B-31 (rev. 6/4448 5/95).
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Notification of Clam Filed for Benefits, VEC-B-32 (rev. 9/91).

Unemployment Insurance Handbook for Claimants (rev. 1992). (Although issued for

informationa purposes only, this booklet contains some interpretative materia.)

Claimant's Request for Training Approva, VEC-B-60.7 (rev. 11/94).

Notice to Trade Readjustment Allowance Claimants Concerning Training, VEC-B-72

(rev. 10/87).

Training Certification, VEC-TB-1 (ff. 1/1/72).

Notice of Child Support Intercept, VEC-CSI-1 (rev. 7/93).

Request for Gross Wages, VEC-BPC-45A (eff. 12/86).

Wage Veification Request, VEC-BPC-65 (rev. 6/90).

Cross Match, VEC-BPC-65A (rev. 6/90).

Billing Statement, VEC-BPC-89 (rev. 5/93).

Consent of Disclosure, VEC-CD-1 (eff. 1/89).

Affidavit of DUA, DUA-1 (rev. 5/78).

Affidavit of Earnings DUA-2 (rev. 10/76).
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Weekly Request for DUA, DUA-3 (rev. 10/76).

Notice of Overpayment, DUA-4 (rev. 10/76).

Release Authorization, RA-1 (rev. 11/92).

Election of Regular TAA or NAFTA-TAA By Worker, VEC-NAFTA/TAA-1.

Entitlement Determinationsto NAFTA Trangtiond Adjusment Assistance (NAFTA-
NAA)/Trade Readjustment Allowances (TRA) Trade Act of 1974, As Amended

September 1994, ETA 8-57A.

Request for Verification of Work Search, VEC-B-78 (rev. 11/94). (This form had been

numbered as VEC-B-72; the number is being changed to diminate duplicate numbers.)
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16 VAC 5-70-10. Cooper ative agr eement.

A. This section shdl govern the commission in its adminigirative cooperation with other

dtates adopting asmilar regulation for the payment of benefits to intersate clamants.

B. A week of unemployment for an interstate claimant shal consst of any week of
unemployment as defined in the law of the ligble state from which benefits with respect

to such week are claimed.

C. Each intergtate claimant shall be registered for work through any public employment
office in the agent state when and as required by the law, regulations, and procedures of
the agent state. Such registration shall be accepted as meeting the registration

requirements of the liable state.

Each agent state shdl duly report to the ligble state in question whether each interdtate

claimant meets the registration requirements of the agent Sate.

D. If adamant filesacdam againg any state and it is determined by such gtate that the
clamant has available benefit credits in such state, then clams shdl be filed only againgt
such gtate aslong as benefit credits are available in that state. Theresfter, the claimant
may file clams againg any other state in which there are available benefit credits. For the
purposes of this chapter, benefit credits shall be deemed to be unavailable whenever

benefits have been exhausted, terminated, or postponed for an indefinite period or for the
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entire period in which benefits would otherwise be payable or whenever benefits are

affected by the application of a seasond regtriction.

E. Clamsfor benefits or awaiting period shal be filed by interstate claimants er-urierm

with-the type of-wedkinuse in-theagent-state by mail or other such means asthe

commisson may authorize.

Clams shdl befiled in accordance with agent Sate regulations for intragtate damsin

loca-unemployrment-insuranee fidd offices, a an itinerant point or by malil.

1. With respect to claims for weeks of unemployment in which an individud was not
working for his regular employer, the liable state shall, under circumstances which it
considers good cause, accept a continued claim filed up to one week or one reporting
period late. If aclaimant files more than one reporting period lae, an initid daim shdl be

used to begin a clam series and no continued claim for apast period shdl be accepted.

2. With respect to weeks of unemployment during which an individud is atached to his
regular employer, the liable state shall accept any daim which isfiled within the time

limit gpplicable to such claims under the law of the agent sate.
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F. The agent state shdl, in connection with each clam filed by an interstate claimant,
ascertain and report to the liable gate in question such facts relating to the clamant's
availahility for work and digibility for benefits as are readily determinable in and by the
agent date. The ligble state may utilize the telephone or mall to directly ascertain facts

from the parties.

The agent state's responsibility and authority in connection with the determination of
interstate claims shdl be limited to investigation and reporting of relevant facts. The

agent ate shdl not refuse to take an interstate claim.

G. The agent sate shdl afford dl reasonable cooperation in the holding of hearingsin

connection with gppealed interstate benefit claims.

With respect to the time limits imposed by the law of aliable state upon thefiling of an
appedl in connection with adisputed benefit clam, an apped made by an interstate
clamant shal be deemed to have been made and communicated to the liable state on the
date when it is received by any qualified officer of the agent state, or the date it was

mailed by the clamant, whichever isealier.

H. This section shdl apply in dl its provisons to daims taken in and for Canada

16 VAC 5-70-20. I nter state cooper ation.
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A. This section, approved by the Secretary of Labor pursuant to 8 3304(a)(9)(B), Federa
Unemployment Tax Act and adopted under § 60.2-609 of the Code of Virginia, shall
govern the Virginia Employment Commission in its adminigtrative cooperation with

other states relaing to the Interstate Arrangement for Combining Employment and

Wages.

B. A dam for benefits shdl be filed by a combined-wage clamant in the same manner
as by acdlamant who is digible for benefits under the unemployment insurance law of

the paying state. An initid combined-wage claim may be cancdled if the cancdllaion

request is made within the appea period shown on the mongtary determination. The

request for cancdlation must be submitted in writing.

C. Bendfits, in dl cases, shdl be paid to a combined-wage clamant from the
unemployment insurance fund of the paying state, and dl benefit rights shal be

determined by the paying state pursuant to its unemployment insurance law.

D. Wages paid to a clamant during the paying state's applicable base period, including
wages reported for that period by atransferring sate as available for the payment of
benefits under the arrangement, shdl be included by the paying state in determining such

clamant's benefit rights.

Wages, once they have been transferred and used in a determination which established

monetary digibility for benefits in the paying Sate, shdl be unavailable for determining



VIRGINIA EMPLOYMENT COMMISSION Page 35 of 63

INTERSTATE AND MULTI-STATE CLAIMS

monetary eigibility for benefits under the unemployment insurance law of the

trandferring state, except to the extent that wages are usable for redetermination purposes.

E. Each date, with respect to any combined-wage daimant, in utilizing forms gpproved

by the Interstate Benefit Payment Committee, shall:

1. Promptly request any other state in which the claimant has worked to furnish areport
of the clamant's unused covered wages during the base period of the paying state as well

as his current digibility under the law of such sate.

2. When acting as the trandferring state, report promptly upon the request of any state the
amount of any claimant's unused covered wages during the gpplicable base period and the

current monetary digibility of such damant under the law of the trandferring Sate.

3. When acting as the paying state, send to each transferring state a copy of theinitial

determination, together with an explanatory statement.

4. When acting as the paying state, send to the dlaimant a copy of theinitid

determination, noting his rights to apped.

5. When acting as the paying sate, send to each transferring state a statement of the
benefits chargeable to each sate. Thisis done at the end of each quarter in which any
benefits have been paid, and each statement shall include the benefits paid during such

quarter as to each combined-wage claimant. Theratio of each charge to totd benefits
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paid shall be equd to theratio of the wages reported by the transferring state (and used in

the monetary determination) to the tota wages used in the determination.

F. A trandferring state shall, as soon as practicable after receipt of a statement as set forth

in subsection E, reimburse the paying state accordingly.

G. A damant's wages shal not be combined, notwithstanding any other provison of this
arrangement, if the paying state finds that based on combined wages the claimant would
be indligible for benefits. Wages reported by the transferring state shdl in such event be
returned to and reingtated by such state. The provisions of the interstate benefit payment

arrangement shall gpply to each clamarnt.

H. Whenever this plan gpplies, it will supersede any inconsstent provision of the

Interstate Benefit Payment Plan and the regulation thereunder.

FORMS

Initid Interstate Clam, I1B-1 (rev. 11/88).

Continued Interstate Claim, 1B-2 (rev. 6/89).

Claimant/Employer Separation Statement, IB-3 (rev. 6/88).

Request for Trandfer of Wages Interstate Arrangement Statement for Combining

Employment and Wages, IB-4 (rev. 6/88).
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Ingtructions for Sdf-Filing Interstate Clams, IB-1SF (rev. 5/90).

Intergtate Internet Information Sheet, I1B-7 (rev. 6/89).

Interstate Eligibility Review, IB-10 (rev. 6/88).

Interstate Report of Job Search Verification, 1B-10B (eff. 8/82).

Interstate Tracer, 1B-12 (rev. 10/79).

| nterstate Memorandum, IB-13 (rev. 1/60).

Interstate Request for Reconsideration of Monetary Determination/Wage Credits, 1B-14

(rev. 6/89).

Request for Clam Status Information, 1B-15 (rev. 4/81).

Interstate Change of Address, IB-16 (rev. 8/83).

Speed Message, 1B-20 (rev. 5/76).

Important Information for Interstate Claimants.

Important Notice to Combined-Wage Clamants, VEC-CW-30 (rev. 5/85).



VIRGINIA EMPLOYMENT COMMISSION Page 38 of 63

ADJUDICATION

16 VAC 5-80-10. Deputy’s deter minations.

A. Whenever, after acdlam isfiled, adeputy obtains information from a clamant,
employer, or third party which could affect the clamant’ s entitlement to benefits, he shal
initiate further investigation. The deputy may contact the partiesin person or by
telephone to obtain information. Documentary evidence prepared specificaly for the
claim or for other purposes may be considered by the deputy. Any party to an
investigation may be represented by counsdl or aduly authorized representative. No
information or evidence shdl be consdered by the deputy unless the claimant has been
given the opportunity to see or hear it and comment upon it. Information concerning

eigibility or qudification for benefits shdl be entered into commission records.

B. A predetermination fact-finding proceeding may be scheduled by the deputy whenever
areguest is made by the clamant, his tast-30-day-empleying-unit lidble employer, or his
interested subsequent employing unit, for the purpose of gathering informationto
determine benefit digibility or quaification. Notice of the date, time and location will be
mailed to the parties five days before the scheduled proceeding, but such notice may be

waived with the parties consent.

The proceeding may be conducted telephonicdly or in person with the deputy presiding.
Thisinforma interview shal not be recorded in any way, athough notes can be taken by

the deputy. Statements made by parties or witnesses shall not be taken under oath and
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forma examination or cross-examination shal not be permitted. The deputy shal direct
guestions to the parties and witnesses. The parties may aso ask questions of each other
and the witnesses. Rebuttal to statements made by opposing parties or witnesses shdl be
permitted. Any party to a predetermination proceeding may be represented by counsd or
other duly authorized agent. The record of facts of the proceeding shdl become a part of

the commission’s records.

C. As soon as possible following the acquisition of facts necessary to make a
determination, either from the parties submissons or from a predetermination
proceeding, the deputy shdl render a determination in writing which shdl include the
effective date of any qudlification or disqudification, the dates of any digibility or
indligibility, the law or regulation upon which the determination is based, and the reasons
for the determination, together with information concerning thefiling of an goped. This

determination shal be promptly mailed to the parties at their last known addresses.

16 VAC 5-80-20. First level appeals.

A. The damarnt, his last-30-day-empleying-unit lidble employer, or any subsequent

employing unit with adirect interest in an issue may gppea from an adverse deputy’s

determination as specified in § 60.2-619 of the Code of Virginia
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eommissenin-Richmend\irgiia commisson’s Adminigrative Law Divisonin

one of the following ways:

a Inperson a any agency sarvice location, including fidd offices, regiond

adjudication centers, one-gtop centers, or the commisson’ s administrative office

in Richmond, Virginia;

b. By mal to the Adminigrative Law Divison at the address specified on the

deputy’ s determination;

By facsamile trangmisson to the Adminigrative Law Divison at the facamile

|0

number specified on the deputy’ s determination;

d. By thelnternet to the eectronic mail address specified by the commisson.

2. Appeds shdl be presumed to befiled on the date of receipt by the commisson. An
gpped mailed to the commission shal be presumed to be filed on the date of

postmark by the United States Postdl Service. If no postmark appears on the

envelope, the appea shal be presumed to befiled on the date it was received by the

commisson.

3. Appeds shdl bein writing and should set forth the grounds upon which they are
sought, aswdll asthe socid security account number of the claimant; however, any

document in writing submitted by a party or his authorized representative expressing a
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desreto apped shdl be sufficient to initiate an gpped. Agency personnel shdl furnish an
gopellant or his authorized representative whatever assistance is necessary to file an

appeal. The apped should be signed by the appedling party or that party’ s authorized

representative; however, the absence of a sgnature shal not result in the dismissa of the

appedl.

B. After thefiling of an apped, the record in connection with the claim, together with the
notice of gpped, shdl be assgned to an gpped tribund conssting of a sdaried examiner
only. Should evidence indicate that the gpped was not filed within the time prescribed by
law, the firg issue to be considered at the hearing shal be whether the apped wastimely

filed or whether there exists good cause for extending the appedl period.

provided herein, dl hearings shall be conducted by tdephone conference cdll. At the

discretion of the commission, a lit hearing or an in-person hearing may be scheduled if

the complexity of the case or the qudity of telegphone servicein aparticular locdlity

makes participation in the hearing unreasonably difficult. A it or in-person hearing
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will be scheduled if a party does not have reasonable access to a tel ephone that would

permit meaningful participation in ate ephonic hearing. 1n assessng the complexity of a

particular case, the commission shal consder the number of witnesses involved, the

number and length of any documents that will likely be proposed as exhibits, whether one

or both parties are represented, whether an interpreter is required, and any other relevant

factors. In-person or split hearings shall be scheduled for the regiona adjudication center

that is most convenient for the party who will be appearing in person. At the discretion

of the commisson, an in-person or split hearing may aso be scheduled at any other

convenient location, provided that the dternate location does not cause undue hardship or

unreasonable traveling expenses to the party participating in person.
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5. Any party who desires to appear in person for the hearing shal be permitted to do so

provided atimdy request is received by the commission. A reguest shal be deemed

timdy if it is received by the commisson before the scheduled hearing convenes. If a

request to appear in person is recaived after the hearing has been convened, the presiding

appeal's examiner may grant or deny the request based upon consideration of al relevant

circumstances. A reguest by a party to appear in person shal not require any other party

to also appear in person; however, any other parties to the proceeding should be promptly
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informed of the request for in-person participation and be given the opportunity to

participate in person..

3. A hearing that is postponed or continued to accommodate arequest for in-person

participation shal be rescheduled as soon as adminisrativaly feasible.

4. A notice of hearing shal be mailed to dl parties and their known authorized

representatives a least 10 days in advance of the hearing. The hearing notice ef-hearing

shdl st forth the particular statutory provisions and pekats-at-issue regulations which

must be considered to resolve the case. The apped s examiner may condder any other
gpplicable issues which are raised or become evident during the course of the hearing
provided that al partiesin interest are present and al agree on the record to waive the
statutery 10 day notice requirement with respect to such new issue. The gppeds examiner
may refer anew issue back-to the Beputydeputy if it has not been ruled upon at that level
and may, upon his own motion, postpone or continue the case if a new issue has become

evident and it is hecessary to give proper statdtery written notice in order to proceed.

C. The Office of First Level Appeds“Firg Level Appeds’ shdl endeavor to schedule

hearings as soon as possible in the order in which gppedls are received. Specid requests
regarding dates or times of hearings will be given consderation; however, they need not
aways be honored. Requests for postponement of scheduled hearings shdl be granted

only when a party or his authorized representative demonstrates good cause for an
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inability to gppear a the scheduled date and time. Good cause shal be deemed to exit if
alikelihood of materid and subgtantid harm is shown. Postponements may be granted

only by the Chief Appeds Examiner, the Clerk of the Gemmission-Lower-Authority

Commisson' s Firg Level Appedls, the examiner assigned to hear the case, or an gppeds

examiner acting in charge of the Office of First Level Appeds, dthough they may be
communicated to the parties by other authorized persons. A postponed hearing may be
rescheduled without noticeif al partiesin interest agree. Otherwise, notice of a

postponed hearing shdl be given asif it were anew hearing.

D. Once a hearing has commenced, it may be continued only by the presiding appeds
examiner, ether upon his own mation or that of a party. Continuances may be granted in
gtuations where: (i) there isinsufficient time to properly hear the evidence; or (ii)
unexpected or unavoidable circumstances arise during the course of a hearing which
require a continuance in order to protect the substantive or procedurd rights of the
parties.

A continued hearing may be rescheduled by the presiding gpped s examiner without
written notice if dl partiesin interest are present and al concur. Otherwise, notice of a

continued hearing shal be given asif it were anew hearing.

E. If the appdlant wishes to withdraw his appedl, a request, together with the reasons

therefor, must be made in writing and sent to the Clerk of the Cemmisson-Lower



VIRGINIA EMPLOYMENT COMMISSION Page 46 of 63

ADJUDICATION

Autherity- Commisson’'s Firgt Level Appeds a the commission’s adminidrative office

in Richmond, Virginia The request will be granted only if the gopeds examiner assgned

to hear the case is satisfied that:

1. The gppellant understands the effect that withdrawa will have upon benefit

entitlement, potentia benefit charges, and potential overpayment;

2. The request is not the result of any coercion, colluson, or illegal walver of benefits

prohibited under § 60.2-107 of the Code of Virginia; and

3. The gppeded determination is not clearly erroneous based upon the existing record.

Once granted, awithdrawa cannot be rescinded unless an evidentiary hearing on the
issue of rescission is held before an gppeal's examiner and the former gppellant
demondtrates that the criteriarequired for withdrawal were not fully met. A reguest to

rescind awithdrawd must be filed with the commission within 30 days from the issuance

of the Order of Dismissa or the discovery of information that would establish that

withdrawd criteriawere not met.

F. In any hearing before an appeds examiner, dl testimony shadl be taken under oath or
affirmation and arecord of the proceedings shall be made by the presiding appedls
examiner who shdl inform al parties of thisfact. No other recording of the proceedings

other than that specificaly authorized by the Act shall be permitted.
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The appeds examiner shal conduct the hearing in such a manner as to ascertain the
subgtantive rights of the parties without having to be bound by common law, statutory
rules of evidence, or technica rules of procedure. In addition to testimony, the appeals
examiner may accept relevant documents or other evidence into the record as exhibits,

upon the motion of a party.

1. Where a party is unrepresented, the gppedls examiner shall assst that party in

presenting his case and testing the case of the opposing party.

2. At any hearing before an gpped s examiner, an interested party may appear in person,
by counsdl, or by an authorized representative. All such persons will be permitted to

attend the entire hearing.

3. An employer shdl be permitted one representative, in addition to counsd or duly
authorized agent, who may attend the entire proceeding. The gppeals examiner shdll
exclude any other witnesses from the hearing until such time astheir testimony isto be

taken. Observers may be permitted to attend the hearing so long as there is no objection

by a party.

4. The gppeds examiner shall control the order of proof, rule upon the admission of
evidence, and may examine and cross-examine withesses. The examiner shdl have the
authority to maintain order and gect disruptive or unruly individuas. At a hearing, the

parties, counsd, or duly authorized representatives shdl be given an opportunity to cross-



VIRGINIA EMPLOYMENT COMMISSION Page 48 of 63

ADJUDICATION

examine witnesses, to ingpect documents, and to offer evidence in explanation and
rebuttal. On motion of the gppeds examiner dere, or any party, documentsalready ina
clamant’ sfile or obtained during the course of a hearing may be admitted into the record

as exhibits provided they are relevant to the issuesin dispute. Before the hearing is

closed, the parties shdl be given an opportunity to present ord argument on dl the issues
of law and fact to be decided. In addition, the appeds examiner may permit the parties to

submit written arguments.

G. The decison of the appeds examiner shal be reduced to writing and shdl state the
issues, findings of fact, opinion or reasons for the decision, and fina judgment of the
examiner. A copy of the decison shal be mailed to each of the interested parties and
their known representatives who have requested to be notified of the decision. If the
decison isrendered by an apped s examiner other than the one who presided at the

hearing, that examiner shall review the record of the hearing and so Sate in the decision.

H. If any party believes that the gppeds examiner exhibits bias towards one or more
partiesin a case, achdlenge to theinterest of such appeds examiner shal be made
promptly after the discovery of facts on which such chalengeis based, but not later than

the date on which the decison isissued. U
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chalenge to the interest of the apped s examiner made during the course of the hearing

shall be decided and ruled upon by the presiding appeds examiner. |If the presiding

appeas examingr grants the chalenge and withdraws from the case, the apped's examiner

shdl adjourn the hearing and promptly return the case to the Clerk of the Commission for

rescheduling before a different apped's examiner. If aparty chalenges the interest of an

appeals examiner after the conclusion of the hearing, but before the decision is issued, the

chdlenge shal be sat forth in writing with the reasons therefor, and sent to the chief

appeds examing a the Adminigrative Office of the Commission in Richmond, Virginia

If the Chief Appeds Examiner or his designee does not remove the chalenged appeds

examiner, the appeds examiner shdl render adecison in the case. If the challenged

gopeds examiner is disguaified removed, or chooses to withdraw, the Chief Appeds

Examiner, or a

A his designee, shdl decide the

case. Failure to disguaify remove the appeds examiner shdl be subject to review by the

commission on gpped by the aggrieved party, in the same manner as any other issuein

the case.

I. Any party who is unable to appear for the scheduled hearing, or who appeared but
wishes to present additional evidence, may request areopening of the case, which will be

granted if good cause is shown. The request, together with the reasons therefor, shal be
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meade in writing and sent to the Chief Appeds Examiner in the adminigrative office of

the commission in Richmond, Virginia

1. Where arequest for reopening is received before the decision of the appeals examiner
isissued, the decison shdl be withheld if the Chief Appeds Examiner, or the gppeds
examiner assigned to the case, finds that the reasons given in the request, if proven,
would establish good cause to reopen the hearing. In that event, a hearing will be
scheduled on the reopening issue. If, after the hearing, the gppeals examiner should
decide that reopening is warranted, the case shal be reopened for the taking of additiona
evidence. If no reasons are given for the reopening request, or if the reasons given would
not establish good cause to reopen the hearing, the appedals examiner shall render a
decison denying the request and adjudicating the merits of the case. In any event, the

decison concerning the issue of reopening shall be subject to review by the commission

on apped by the aggrieved party.

2. A request for reopening after the gppeal's examiner has issued his decison on the
merits of the case, but within the apped period, shal be mailed to the Office of
Commission Appedls and shdl set forth in writing the reasons therefor. If the commisson
is of the opinion that the written request establishes good cause for reopening it shal
remand the case to the Chief Appeds Examiner. If the commission is of the opinion that
the written request does not set forth good cause for reopening it shdl treat the request as

an gpped to the commission on the merits of the case pursuant to thispart. The
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commission may, in its discretion, schedule a hearing to receive evidence with respect to

areopening request or remand the case to the appedals examiner to hear and decide the

reopening issue.

3. Once adecision isrendered and becomesfinal, it cannot be reopened for any reason. A
request for a reopening after the decison of the gppedals examiner has becomefind shal
be treeted as an untimely gpped to the commission pursuant to this chapter. In the

discretion of the commission, a hearing on the issue of reopening may be held.

16 VAC 5-80-30. Commission review.

The daimant, his liable employer, or any subsequent employing unit with adirect interest

in an issue may apped from an adverse appeds examing’ sdecison as provided in 8

60.2-620 of the Code of Virginia
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be filed with the Commisson’ s Administrative Law Divison in one of the following

ways

a Inperson a any agency sarvice location, including figd offices, regiond

adjudication centers, one-stop centers, or the Commisson’ s adminidrative officein

Richmond, Virginia

b. By mail to the Adminigrative Law Divison at the address specified on the appeds

examingr'sdecison;

c. By facamile tranamisson to the Adminigrative Law Divison at the facamile

number specified on the appeds examiner’ s determination;

d. By the Internet to the dectronic mail address specified by the commisson.

2. At any time before the decision of the appedl's examiner becomes fina, the commisson
may on its own motion assume jurisdiction of any case pending before an gppeds
examiner and place such case on the apped docket of the commission. The commission
may consder and review the case and affirm, modify, or set aside and vacate the decision
of the gppeals examiner on the basis of the evidence previoudy submitted as shown by
the record, or may direct the taking of additiond evidence before the commission or the

gppeds examiner. Such additiona evidence may not be taken unless notice of the time
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and place of the taking thereof has been mailed to al partiesto the case at least seventen

days before such time.

3. If the gpped to the commission is nat filed within the Satutory time limit set forthin 8
60.2-620 of the Code of Virginia, the gppelant shdl st forth in writing the reasons for
the late filing. If the reasons set forth, if proven, would show good cause for extending
the appedl period, the commisson shdl schedule a hearing to take testimony on the issue
of good cause for late filing. If the reasons st forth in the notice of apped are insufficient

to show good cause for late filing, or if no reasons are provided, the apped shdl be

dismissed and the decision of the gppeds examiner shdl become the find decision of the
commisson.

B. Except as otherwise provided by this chapter, dl appeals to the commisson shdl be
decided on the basis of areview of the evidence in the record. The commisson, inits

discretion, may direct the taking of additiona evidence after giving written notice of such

hearing to the parties, provided:

1. Itisshown that the additiond evidence is materid and not merdly cumulative,
corroborative or collateral, could not have been presented at the prior hearing through the

exercise of due diligence, and islikdly to produce a different result at anew hearing; or
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2. The record of the proceedings before the appeals examiner isinsufficient to enable the
commission to make proper, accurate, or complete findings of fact and conclusions of

law.

A party wishing to present additiond evidence or ord argument before the commisson
mugt file awritten request within 14 days from the date of ddivery or mailing of the
Notice of Apped. A request for ahearing shal be deemed to be filed on the date of
receipt by the commission. A request for a hearing mailed to the Office of Commisson
Appedls shall be deemed to be filed on the date of postmark by the United States Postal
Sarvice. In such cases, the postmark date shall be conclusive asto the date of filing. The
commission shdl notify the parties of the time and place where additiona evidence will
be taken or oral argument will be heard. Such notice shal be mailed to the parties and
their last known representatives at least seven ten daysin advance of the scheduled
hearing. A request to present additiona evidence will be granted only if the
aforementioned guiddines are met. A timely request for oral argument will be granted
unless, after areview of the record of the case, the commisson determines that the record
is ether defective or insufficient, under which circumstances the case may be remanded

to the appeals examiner for further proceedings.

3. Except as otherwise provided herein, commission levd hearings shall be conducted in

person at the adminidrative office for the agency’ s Adminigrative Law Divisonin

Richmond, Virginia Upon the consent of dl interested parties, the commission may
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permit ord argument hearings to be conducted by tel ephone conference call. All parties

shdl have the right to submit awritten argument in lieu of participating in an ord

argument hearing. The commission may prescribe reasonable conditions for the

submission of written arguments.

4. Notwithstanding any other provison of this regulation, the commisson shdl have the

authority to schedule a hearing on its own motion whenever it bdieves doing so would

sarve the ends of justice.

C. Postponements, continuances and withdrawa's of apped's before the commission shdl

be handled in the same manner as loweradtherity Firg Level Appeds, as set forthin this

chapter, except that requests shall be made through the Office of Commission Appeals or
through the pecid examiner assigned to hear the case. Only a specia examiner shall

have the authority to grant a postponement.

atranseript: A transcript of the gppeds examiner’s hearing shall be provided to the

parties whenever there has been atimdy request for a hearing before the commisson;
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provided, however, that no transcript need be provided if the purpose of the commisson

hearing is limited to recaiving evidence to determine (1) whether the apped wastimdy

filed, and if not, whether good cause exists to extend the statutory appeal period; or (2)

whether good cause exigts to reopen the appedls examiner’s hearing. A hearing before

the commission for additiond evidence shal be conducted under the same rules as
outlined in subsection F of 16 VAC 5-80-20 for the conduct of hearings-at-thelower

adthority-tevd Firg Level Appeds hearings, except that the party being granted the right

to present additiond evidence shal proceed firdt. If both parties are alowed to present
additiona evidence, the gppellant shdl proceed first. Ord argument shall commence with
the appd lant, alowing the appe lee the chance to respond with ord argument and

rebuttal, and close with the appelant in rebuttal.

E. The decison of the commission affirming, modifying, or setting aside any decision of
an gpped's examiner shdl be in writing and shdl be delivered or mailed to each party to
the apped aswdl asto their known representatives who have requested to be notified of
the decision. The date of such notification shall be recorded on the commisson’s apped

docket.

F. Any party to an appeal before the commission who was unable to appear for the
scheduled hearing may request a reopening of the matter. The request shdl bein writing
to the Office of Commission Appedls and shal sat forth the basis upon which it is being

made. If the commission is of the opinion that the reasons in the request show good cause
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to reopen, the request for reopening shall be granted. If the commission is of the opinion
that the reasons given in the request do not show good cause, reopening shal be denied.
In the discretion of the commission, a hearing on the issue of reopening may be held.
Once adecisonis rendered and has become find, the case may not thereafter be

reopened for any reason.

G. If any party bdieves that the presiding gpecid examiner exhibits bias, prejudice, alack

of impartidity, or has an interest in the outcome of the proceeding, a chadlenge to the

oecid examing’ sinterest shdl be promptly made after the discovery of the facts on

which such chdlengeis based. A chdlengeto the interest of the Coramrission specia

examingr may be made oraly during a hearing or in writing before or after a hearing, but
only prior to the date the Commisson's commisson's decison becomesfind. If made

before or at the hearing, al parties present shall be afforded an opportunity to address the

merits of the chdlenge. The ruling may be made ordly a the hearing or in writing after

the hearing has been concluded. |If the specid examiner rules ordly and deniesthe

chdlenge, that ruling shal aso be reduced to writing and included in the commisson's

find decison. If the specid examingr grants the chalenge, then the case shdl bereferred

to the chief administrative law judge, or his designee, for reassgnment. A chadlengeto

the interest of the specid examiner that is made after the hearing has been conducted

shdl bereferred to the presding specid examiner for review and resolution; provided,

however, that if the specid examingr has dready ruled on the challenge during the
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hearing or in adecision, the matter shall be refarred to the chief adminisrative law judge

for resolution. The commission may schedule a hearing to take evidence with respect to

any chdlenge, or request the parties to submit affidavits, memoranda or briefs with

respect to the chdlenge.

A written challenge made before or after the hearing has been conducted shdll be

submitted to the Chief Administrative Law Judge, Adminigrative Law Dividgon, Office

of Commisson Appeds a the Commisson's adminigrative office in Richmond,

Virginia A party’'s disagreement with a procedurd or evidentiary ruling is not abags,

ganding done, for chalenging the interest of aeciad examiner.

16 VAC 5-80-40. Oaths, and-subpoenas, ex parte communications, and approval of

attorney’sfees.

A. The specia examiner, the gppeds examiner, and the Clerk of the Commission shdll
have the power to administer oaths, to take depositions, certify to officid acts, issue
subpoenas, compel the attendance of witnesses and the production of books, papers,

correspondence, memoranda, and other records, and to take such action as may be

necessary in any hearing.
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B. Upon the request of any party to a proceeding, the Clerk of the Commission, in the
name of the commission, may issue subpoenas requiring the attendance of witnesses at
any designated time and place fixed by the specid examiner or gppeals examiner for the

hearing of aclam or any issue therein.

Upon awritten request of any party specifying with reasonable certainty any books,
papers, correspondence, memoranda, or other desired records, the Clerk of the
Commission may issue a subpoena duces tecum requiring the production of such
evidence at any designated time and place fixed by the specid examiner or gppedls

examiner for the hearing of aclam or any issue therein.

A request for a subpoena ad testificandum or subpoena duces tecum may be denied if
there is no showing of relevance to the subject of the gpped,, if it appears that the request
would only produce cumulative evidence or testimony, or if it appears that the request
would not serve the interest of the party making it. If such request is denied, it may be
renewed at the hearing and a proffer of evidence or testimony may be made. The gppeds
examiner or specid examiner hearing the case shdl continue the hearing if it appears that

the subpoena should be issued.

C. Witnesses subpoenaed for apped s before the appedals examiner or the commission, or
both, shal, upon request, be alowed expenses as provided in 814.1-190 of the Code of

Virginia
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D. No party or authorized representative of aparty shdl confer, engagein ex parte

communications or otherwise communicate in any manner with the presiding appeds

examing or specid examiner regarding substantive, procedural, or other matters which

could be reasonably expected to influence the outcome of the case or case decison

without first giving adeguate notice to al other parties, and affording such other parties

full opportunity to participate, or otherwise to make appropriate response to the substance

of the communication. For the purpose of this subsection, the term “parties’ shal include

cdamants, and any employers or employing units that have a direct interest in the

outcome of the pending case. Notice of an ex parte communication giveto aparty’'s

attorney of record or duly authorized representative shall constitute notice to the party.

This provison shal not apply to deputies who conduct predetermination fact-finding

predetermination fact-finding procesdings on benefit digibility issues, and field tax

representatives who conduct audits and investigations regarding tax liability issues.

E. Approva of feesfor representation of claimants

1. Pursuant to 8 60.2-123 of the Code of Virginia, no attorney or other individua

representing a claimant before an officer of the commisson may charge or receive afee

unless approved by the commisson.

2. All feerequests shdl be submitted to the Chief Administrative Law Judge or his

designee. An attorney or other representative for a claimant shal, upon request, provide
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the commission with such information as it deems necessary to assess the reasonableness

of the request submitted for approval. Such information may include, but shall not be

limited to, written fee agreements, invoices, and detailed summaries of services provided.

3. In assesaing the reasonableness of an attorney’ s request for approval of afee, the

commission shall congder the Virginia Rules of Professona Conduct adopted by the

Virginia Supreme Court, Part 6, 11.

When applicable, these factors shadl aso be consdered in approving afee request from

non-lawyer representatives. Notwithstanding these factors, no fee shall be approved that

exceads 25% of the daimant’s maximum benefit amount.

4. No fee shal be approved until the agency determination or decison is issued pursuant

to § 60.2-619, 620, or 622 has become final, provided, however that in those cases where

an attorney or representative is representing a claimant through multiple sages of the

adminigrative adjudication and appeal process, the commission may approve an interim

fee award not to exceed the lesser of $400 or 10% of the claimant’s maximum benefit

amount.
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