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The Department of Planning and Budget (DPB) has analyzed the economic impact of this
proposed regulation in accordance with Section 9-6.14:7.1.G of the Administrative Process Act
and Executive Order Number 25 (98). Section 9-6.14:7.1.G requires that such economic impact
andysesinclude, but need not be limited to, the projected number of businesses or other entities
to whom the regulation would gpply, the identity of any localities and types of businesses or
other entities particularly affected, the projected number of persons and employment positions to
be affected, the projected costs to affected businesses or entities to implement or comply with the
regulation, and the impact on the use and vaue of private property. The andyss presented
below represents DPB’ s best estimate of these economic impacts.

Summary of the Proposed Regulation

State Water Control Law (Section 62.1-44.18:3) requires that owners of a private
sewerage system or sewerage treatment works file a closure plan and demonstrate financia
capability to abate, control, prevent, remove, or contain any substantia or imminent threet to
public hedth or the environment that is reasonably likely to occur if such afacility ceases
operations. In accordance with the State Water Control Law, the proposed regulation requires a
closure plan and demondtration of financia cgpability to implement the plan for privately owned
sewerage systems or sewerage treatment works that discharge between 1,000 and 40,000 gallons
per day. The proposed regulation has been in effect as an emergency regulation since December
of 2000.

Estimated Economic Impact

Prior to the emergency regulations, owners/operators of a private sewerage facility were
not required to demongrate their financid capability to implement a closure plan in the event
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that the facility is abandoned. The proposed regulation requires that the owners/operators of
these facilities submit a closure plan and demondtrate financia cgpability to implement the plan
should the facility cease operations. The closure plan must be approved by DEQ. Regulated
facilities include mobile home parks, residentia subdivisions, and gpartment complexes.
Ceasing operations at these facilitiesis likely to create a public hedth hazard, as the discharge of
pollutantsis likely to continue and reach the Sate waters untreated. To reduce potentid hedth
hazards, the owner/operator of the facility is required to submit a closure planto DEQ. A
closure plan identifies the course of action that will be implemented if the facility is abandoned.
A closure plan may consst of cessation of the discharge, connection to an dternative facility,
trandfer of the facility to the loca government, contract operation of the abandoned facility by
some other entity, or an aternative plan that may be proposed.

The owner/operator of the facility will be required to provide financid assurance to cover
the estimated costs of implementing the closure plan. Financid capability may be demongtrated
in severa ways. Fird, the owner/operator may choose to establish afully funded trust. The
trustee usudly requires afee to manage the fund that depends on the amount in the fund. The
management fee is usudly less than one percent. The securitiesin the fund can earn returns.
However, there are opportunity costs involved, as the owner/operator is not free to invest the
dollarsin other projects that may provide a better return. Thus, the net cost of this method isthe
fee paid to the trustee and the difference between the potentia return that could be earned from
an dternative investment and the actua return earned on the fund. Second, the owner/operator
may demondtrate financia capability by providing a surety bond. The cost of this method is
about one to three percent of the face value of the bond that must cover the estimated cost of the
closure plan. For less risky owners/operators, the premium paid to the surety is likely to be
lower. The bonding company may require collaterd if the owner/operator isvery risky. Findly,
the owner/operator may fulfill the financid assurance requirements by providing aletter of credit
that may be cashed if needed. The cost of the letter of credit depends on the length and the
quality of the relationship between the issuing indtitution and the owner/operator. Letter of
credit maintenance fees vary from about 0.75% to 2% of the face amount indicated in the | etter.

! Source: DEQ
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The proposed regulations will require 65 private sewerage facilities to demongrate
financia capability. The cost of financia assurance to the owners/operators of dl of these
facilitieswill depend on the estimated closure cogts. Implementation of the closure plan islikely
to vary sgnificantly among dternatives based on the facility type, facility condition, and the
amount of flow. Closure costs are expected to vary between ten thousand to one hundred
thousand dollars® A ballpark figure for the total financial assurance costs can be estimated under
aspecific set of assumptions. For example, if a closure plan costs $40,000 on average to
implement and the mean financid assurance cost is 1.5% of that amount, the total cost of 65
facilities to demongtrate financia assurance is expected to be $39,000 per year. However, this
edimate is subject to uncertainty since neither actud closure plan costs nor financid assurance

costs are known &t thistime.

The owner/operator of a private sewerage facility may be able pass some of the financia
assurance costs to their tenants. The degree, the owner/operator can pass additiona costs
depends on the local market conditions for residentia real etate. In areas where vacant
resdentiad gpaces are rdlatively abundant, the owner/operator is likely to incur most of the
burden. Conversdly, in areas where the housing market istight, tenants are likely to incur most
of the burden.

Some staff time will be devoted to analyze the plans and financia documents of 65
facilities submitted for gpprova. DEQ does not have an estimate on the amount of staff time that
will be required but expectsit to be small. One time gtaffing needs at the beginning of the
program are likely to be rdatively more than the ongoing staffing needs.

In cases where the ownership of the facility is transferred, the old and new owners are
likely to incur some additiond burden. Thisis because the proposed regulation requires the old
owner to notify DEQ & least 120 days prior to the sdle of the facility. This requirement hasthe
potentid to effectively delay the transfer of ownership for at least four months. The mandatory
delay of ownership islikdy to interfere with the timely business plans the old and new owners
may have. The judtification for required notification is to inform the new owner that financia
assurance will be required when the facility is bought so that he is aware of the additiond codts.
It appears that the choice of 120-day natification is arbitrary and could be reduced to the benefit

2 Source: DEQ
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of both the old and the new owner of the facility. Reducing the required number of days prior to
sdefor natification and gill achieving the intended god of the regulation seemsfeasible.

The benefits of the propased regulation include ensuring that the funds will be available
to implement the closure plan if a private sewerage facility is abandoned. Prior to the emergency
regulations, if an owner/operator abandons the facility, state funds may have been used to pay for
the closure costs. Additiondly, under the proposal, some financially unstable owners/operators
may be forced to sdll their facilities to more financidly secure entities due to their higher
assurance cods. Some other financidly week entitieswill be discouraged from buying these
facilities because of additiond costs. Thus, by ensuring that the funds will be available to
implement closure plans and by decreasing the number of owners/operatorsincapable of paying
their share of closure codts, the proposed regulation decreases the likelihood that state funds will
be used for that purpose. The case of Queen Annes Court sewage treatment plant may provide
an exampleto illustrate the potentia benefits of the proposed regulation. In 1999, the treatment
plant was abandoned. Consequently, DEQ paid $32,018 to Hampton Roads Sanitary Digtrict to
operate the plant for about 10 to 11 months and deectivate the plant after completing a pump
station to divert the flow to a public sewer.® If financia assurance had been required, state funds
would not have been spent.

Ensuring the availability of funds for closure and reducing the number of
owners'operators that are not financiadly strong would likely also reduce ddlaysin facility
closure and prevent discharge of untreated pollutants to the state waters. Thus, the proposed
regulation has the potentid to reduce the facility closure failures and delays which would be
beneficid for the environment as well asfor third parties that may be subject to potentia hedth
risks.

In summary, the benefits of the proposed regulation include the assurance that funds will
be ready for the timely closure of an abandoned privately owned sewerage fecility. State

expenditures on the abandoned facility closure, damage to the environment, and risks to the third
parties could potentialy be reduced. Demongtration of financid capability will involve net costs

3 Source: DEQ
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for owners'operators. Though it seems likely that the potentia benefits exceed the potentia
cods, thereis not enough information to support that conclusively.

Businesses and Entities Affected

The proposed regulation will affect the owners/operators of 65 privately owned mobile
home parks, resdentid subdivisons, and apartment complexes. If the owner/operator is able to
pass financia assurance codts to the tenants, tenants living in these facilities will aso be affected
interms of dightly higher rental cods.

Localities Particularly Affected
The proposed regulation will affect locdities throughout the Commonwedth.

Projected Impact on Employment

Dueto higher costs of operating aresidentid facility with an independent sewerage
system, afew owners/operators may be forced to shut down their businesses. Thismay havea
small negative impact on employment; perhaps, afew postionsin property management will be
eiminated.
Effects on the Use and Value of Private Property

The vaue of the 65 resdentid facilities that are subject to the proposed regulation may

decrease by asmdl margin due to additiond costs.

Some businesses that provide financid assurance for profit may enjoy asmdl increasein
vaue as their business volume is expected to increase. Private properties where immediate
hedlth risks may accrue due to facilities discharging untreated pollutants to adjacent waters may
experience asmdl positive impact on their values. Thisis because potentid buyers are likely to
add the discounted vaue of reduced hedlth risksin the future to property’ s present value.



