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Virginia Stormwater Management Program (VSMP) 
Regulatory Advisory Panel Subcommittee Meetings 

September 1, 2010 
Patrick Henry Building, Richmond, Virginia 

 
The minutes include an overview of the discussions and actions that occurred within the four 
Stormwater Regulatory Panel Subcommittees that met on this date (Water Quantity, Offset, 
Grandfathering and Water Quality subcommittees).   
 
Water Quantity Subcommittee 
 
Attendees 
Mike Rolband-Chair 
Steve Herzog 
Daniel Proctor 
Ingrid Stenbjorn 
Jenny Tribo 
Joe Battiata 
Rick Parrish (left at 1:30 PM) 
John Olenik 
Jerry McGranner 
Aislinn Creel 
Greg Johnson 
Keith White 
Judy Cronauer 
Todd Chalmers 
DCR Staff present:  Lee Hill and Mike Foreman  
 
Chair Rolband welcomed “Quantity” subcommittee members to the meeting, thanked them for 
their continued interest and participation plus reminded members of the “Sunshine Law” and 
group discussion 
 
Definitions Review 
Part I definitions were discussed including the following: 
 
 Bank full channel and flood prone area: Flood prone area needs local flexibility element 

added. 
 Main Channel: Add definition to read “the portion of the conveyance system that 

contains base flow and smaller, more frequent storm events”. 
 Adequate channel: Modify to read “will convey the designated storm event within the 

storm conveyance system”. 
 Channel: Remove definition. 
 Comprehensive Stormwater management plan: Keep as is. 
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 Development: Keep as is. 
 Flood fringe/Floodway/Floodplain: Modify as proposed in “side by side” meeting notes. 
 Impervious Cover: Modify to remove listed examples at end of definition. 
 Man-made Stormwater Conveyance System: Add the phrase, “except for restored 

stormwater conveyance systems,” and move under Stormwater Conveyance System 
definition. 

 Natural Channel design concepts: Keep as is. 
 Natural Stormwater Conveyance System*: Change “bankfull” to “main” channel and 

move under Stormwater Conveyance System definition. 
 Natural stream: Keep as is. 
 Outfall: Keep as is. 
 Peak flow rate: Keep as is. 
 Planning area: Keep as is. 
 *Point of Discharge: Keep as is for now. 
 Restored Stormwater Conveyance System: Change “bankfull” to “main” channel and 

move under Stormwater Conveyance System definition. 
 Runoff characteristics: Include only peak flow rate, volume, and flow duration in 

definition 
 Stable: Remove definition. 
 Stormwater Conveyance System: Modify to serve as overarching definition. 
 Unstable: Remove definition. 
 **Localized Flooding: Add a definition that refers to the smaller-scale flooding that may 

occur outside of a stormwater conveyance system.  This may include high water, 
ponding, or standing water from stormwater runoff which is likely to cause damage or 
unsafe conditions. 

 Sheet Flow: Following Judy’s review, she determined with the subcommittee concurring, 
to leave as is. 

*Lee will review point of analysis/discharge for clarity 
**Ingrid to further analyze this localized flooding definition for clarity.* 
 
 
Review of Proposed Regulations-What are the issues? 
 
Beginning with 4VAC 50-60-66, Chair Mike Rolband led the subcommittee through the 
proposed regulations and identified issues of concern.  Following the issue identification process, 
the subcommittee agreed to address the identified issues specifically and in detail.  Sections with 
identified issues of concern were as follows: 
 
B. Channel Protection 
C. Flood Protection 
E. Sheet Flow 
G. Pre-Development Runoff Characteristics 
H. Point of Discharge/Channel Analysis 
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Between subcommittee meetings, work efforts led to the following decisions regarding this 
section of the regulations.  Subcommittee members believe these changes would greatly simplify 
the regulations.  These recommended changes were agreed to by the subcommittee. 
 
Remove “stable” and unstable” from the regulations totally. 
Remove “Subsection H” 
Consider a % reduction for pre-development with it being forest or pasture 
Pre-development “floor” is forest condition 
For Formula in B.a.ii (new nomenclature): place 0.8 after < sign 
Forest condition caveat---Qdeveloped no less than Qforested 
No increase in peak Q dev or Q dev be required to be < [Qforested x RVforested] / RVdeveloped 
 
*Steve and Joe to work on language on B.a.i.* 
 
Flood Protection 
*Lee will work on language with all group members reviewing regulatory language on this 
section 
 
4VAC 50-60-72 
 
B. Use of the word “ultimate”: language addition…”analysis shall be based on watershed 

characteristics and how the ultimate development condition of the subject project shall be 
addressed”. 

C. Suggestion not to specify analytical method: Determined to be OK as is. 
D. Suggestion that “200” acre drainage area is too high: Determined to be OK as is. 
 
4VAC 50-60-85 
 
A. Subsection regarding the use of in-stream/Wetland Stormwater Ponds: Recommended to be 
removal from regulations. 
B. Subsection regarding stormwater BMPs in FEMA designated floodplains: Recommended to 
be removal from regulations. 
C. 100-Year Design Standard: Determined to be OK as is. 
 
Subcommittee members believed they had accomplished most of the work given to them but 
stated that coordination with the other 3 groups, particularly the “quality” group, would be 
important to ensure a clear set of draft regulations.  In addition, the group thought if they could 
see the changes in one place together that would be helpful and help ensure clarity for their 
sections.  Chair Rolband requested DCR staff to consider this coordination request. 
 
The next full Regulatory Advisory Panel meeting is scheduled for September 15.  This may be 
the proper time to coordinate the 4 groups input. 
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Side by Side 
 
A separate update of the “side by side” comparison will be prepared by Mike Rolband. 
 
Offset Subcommittee 
 
Attendees 
Doug Beisch – Chairman 
Barbara Brumbaugh 
Shannon Varner 
Ann Jennings 
Mike Flagg 
Jeff Perry 
Alyson Sappington 
Kurt Stephenson 
Katie Frazier 
DCR Staff present:  Christine Watlington 
 
Chairman's Welcome and Discussion 
 
The Chairman welcomed everyone to the meeting and completed an overview of the previous 
meeting on August 16, 2010.  He also explained some of the background materials that were sent 
our prior to this meeting.  A Chesapeake Stormwater Network paper prepared by Tom Schuler 
was provided and is primarily focused on Maryland and its ultra urban areas. 
 
One subcommittee member asked about guidance from the Environmental Protection Agency 
(EPA) regarding offsets.  It was stated that there was draft guidance in development that seemed 
to be very broad in allowing states to develop their own program and does not seem to be too 
prescriptive.  It was recognized that there were difference between the Maryland and Virginia 
stormwater programs. 
 
The subcommittee then discussed a proposal regarding the state buy-down program.  In this 
program, the developer could conceivably make a payment; the money would then go into an 
account and then use the money to contract with offset/off-site credit providers.  This would set 
up a competitive bid process and will let credit suppliers know the demand for credits in each 
river basin.  Any creditor would be able to make bid proposals (proposals could include land 
conversion, stream restoration, urban restorations, biomass harvesting, and innovative 
technology).  This proposal would require up front capitalization and the development monies 
would ensure the continuing ability to provide for a next round of bid proposals.  This would be 
a reverse auction type of bid process, where the idea is to award the funds to the lowest cost 
project.  This proposal has potential to be utilized for more than stormwater credit reductions.  
There would be risk involved with this type of proposal; however, there would be a number of 
ways of reducing the risk including, having permanent credits in place, including the cost of the 
risk into the cost of the credit, and maintaining a baseline for the credits. 
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The idea of baseline requirements before an individual would be able to market nutrient 
reduction credits was mentioned as a concern by several members of the subcommittee.  One 
member stated that the baselines and targets are variable depending on the sensitivity analysis 
that had been completed.  It was decided that the subcommittee was intrigued by the proposal 
and did not want to preclude this from being an option. 
 
It was noted by a member that the offsite options were very complex and could be very 
confusing for individuals with nutrient reduction credits available.  It was mentioned that farmers 
were very familiar with the rules regarding the wetland mitigation program and it might be 
beneficial to structure the offsite options similarly to that program.  It was also mentioned that 
there were to be administrative costs for all the options and that should be taken into 
consideration. 
 
There was consensus that some sort of state buy-down option should be provided, but that the 
program that was currently in the regulations could use significant improvement.  There were 
additional questions concerning the wastewater treatment plant options for offsite compliance.  It 
was mentioned that there was a reverse payment program with the price per pound of reduction 
in the regulation.  The price per pound of reduction was adjusted once every 5 years; however, it 
was noted that this program had not been used to date.  The committee agreed that probably all 
five options need to be kept in the regulations but additional clarification and guidance was 
needed. 
 
The subcommittee discussed the issue of perpetuity.  There was a discussion of whether the issue 
of perpetuity related only to offsets.  There was also a discussion of whether a maintenance 
agreement and a funding source to ensure the proper operation and maintenance of a best 
management practice would be deemed perpetual.  There was the acknowledgement that local 
governments do try very hard to make things better for their communities and actually do want to 
do the right thing for their community. 
 
A question was asked regarding the "hierarchy" of options within the offsite compliance options.  
As the law exists today, it was explained that local government programs have the priority as 
long as those programs are achieving equivalent nutrient reductions as offsets.  There was a 
discussion of whether the best management practices utilized for the offsite options would need 
to be "on the ground" prior to the commencement of construction.  There was acknowledgment 
that there needs to be a more open market for offsets and potentially an easier process to allow 
the use of offsets.  It was decided that the list of tradable practices should not be limited but 
could include agricultural practices and land conversion, urban retrofits, stream restoration and 
pond retrofits, biomass harvesting, bioretention, algae removal, and other innovative practices. 
 
There was a decision by the group to table the issue of whether nitrogen and sediment were also 
tradable.  It was mentioned by one member that most sediment loads are controlled by erosion 
and sediment control practices during construction and quantity controls for post construction. 
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There was a discussion concerning the use of offsets and the level at which a developer would be 
able to utilize offsets.  There were two concepts discussed.  One regarded the use of a percentage 
reduction on site (if a developer achieved a 65% efficiency of best management practices, which 
would be similar to achieving the limit of technology), then the developer would be allowed to 
achieve the remainder through off-site compliance.  The other concept would be percentage of 
the total nutrient reduction achieved on site (an example would be that if a developer achieved 
75% site on site then the rest would be able to be achieved off-site). 
 
 
Grandfathering Subcommittee 
Attendees 
Mike Toalson, Chairman 
Assad Ayoubi 
Peggy Sanner 
Bethany Bezak 
Philip Abraham 
Bob Kerr 
John Paul Woodley 
DCR Staff Present:  Ryan Brown and Michael Fletcher 
 
Mr. Toalson noted that the meeting of the full Regulatory Advisory Panel was scheduled for 
Wednesday, September 15, 2010. 
 
Mr. Toalson said that the subcommittee had been close to arriving on language at the previous 
meeting.  He noted that some would like for everything vested to be grandfathered, others 
suggested that grandfathering be allowed only if an application had been submitted. 
 
Mr. Toalson said that he would like to see the process simple, but fair.  He said he would like to 
see the subcommittee get as close to possible to consensus.  He said that once the language goes 
to the RAP and is included in the draft regulations there would be ample time for public 
comment. 
 
Mr. Toalson, Ms. Sanner and Mr. Abraham submitted draft versions of the language.  Copies of 
those versions are available from DCR. 
 
Ms. Sanner said that in her version there would be a set of plans and plats subject to 
grandfathering provided they gave reasonable assurance that the activity would conform to the 
existing regulations.  She said that because of the concern with the term “reasonable assurance” 
she suggested adequate demonstration, which would be included in the definitions.  She said that 
the intent was to propose to grandfather plans that have coverage under the general permit or 
meet the requirements of the next section, providing that they were approved by the locality and 
also that the plan was submitted to the permit issuing authority. 
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Ms. Sanner said the intent was that the plan be submitted, but not that it had to be approved by 
the permit issuing authority. 
 
Mr. Kerr said that he was concerned about a mandate to submit a plan for preliminary approval. 
 
Mr. Brown said that it would be awkward for DCR as the permit issuing authority to receive 
those plans where no permit had been applied for.  He suggested that the plan be required at the 
time of submission for the permit. 
 
Mr. Toalson’s suggested language was reviewed.  He said that the language was the same as 
previously discussed with the exception that those with a current permit be grandfathered until 
June 30, 2019. 
 
After the discussion, the subcommittee reached general consensus on the following language: 
 

Sample Grandfathering Language 
September 1, 2010 Grandfathering Subcommittee Meeting 

 
4VAC50-60-48. GRANDFATHERING 
Until June 30, 2019, any land disturbing activity for which a currently valid proffered or 
conditional zoning plan, preliminary or final subdivision plat, preliminary or final site 
plan or zoning with a plan of development was approved by a locality prior to the 
effective date of this Part shall be considered grandfathered and not to be subject to the 
requirements of sections 4VAC50-60-63 through 4VAC50-60-66 for those areas that 
were included in the approval, provided that such proffered or conditional zoning plan, 
preliminary or final subdivision plat, preliminary or final site plan or zoning with a plan 
of development (i) provides for a layout, which depicts stormwater management 
facilities, at the time of approval; and (ii) the resulting land disturbing activity is 
consistent with the requirements of this Part that were effective at the time of approval.  
In the event that the proffered or conditional zoning plan, preliminary or final subdivision 
plat, preliminary or final site plan or zoning with a plan of development is subsequently 
modified or amended in a manner such that there is no increase over the previously 
approved plat or plan in the amount of phosphorus leaving the site of the land disturbing 
activity through stormwater runoff, and such that there is no increase over the previously 
approved plat or plan in the volume or rate of runoff, the grandfathering shall continue as 
before. 

 
Committee members agreed to discuss the draft language with their constituents and to provide 
comments back to Mr. Brown. 
 
Mr. Toalson thanked members for their participation. 
 
Mr. Brown said that he would send out the final draft version to committee members for their 
review and comments. 
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Mr. Toalson said that the draft would be presented to the full RAP with the understanding that 
there was general consensus among the committee. 
 
The meeting was adjourned. 
 
 
Water Quality Subcommittee 
 
Attendees 
Norm Goulet, Chairman 
Andrew Gould 
Roy Mills 
Mike Gerel 
Bill Street 
Brent Fults 
Bill Johnston 
Jennifer Johnson 
Joe Lerch 
Brian Wagner 
David Sample 
DCR Staff Present:  Scott Crafton and Doug Fritz 
 
Observers: 
Tricia Dunlap, Nature Conservancy (legal intern) 
Michelle Virts, City of Richmond 
 
The meeting opened with the chairman handing out draft water quality criteria language based on 
the discussion held at the previous meeting.  This language was considered a “straw man” 
document for discussion and further editing, as necessary.  This document included a definition 
of prior developed land different from the definition of that term currently in the proposed 
regulations. 
 
The first order of business was to conclude discussion of basing the water quality requirements 
on a threshold percentage of impervious cover.  This concept is based on the Impervious Cover 
Model developed by the Center for Watershed Protection, as described in an ASCE Journal 
article handed out at the last meeting.  The selected impervious cover can be associated 
mathematically with an average annual load of total phosphorus (TP), which would then become 
the statewide default TP load limit in the regulations. 
 
The TP load limit proposed in the handout was 0.32 lbs./acre/year, associated with an average 
watershed impervious cover (IC) of 10%.  This is the IC threshold beyond which the Impervious 
Cover Model predicts that stream degradation will occur. 
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One member suggested, as an alternative, that the IC threshold be set at 12%, which he believes 
will be more acceptable to the regulated community and would be justified given that the 
Impervious Cover Model recognizes IC ranges resulting in degradation, depending upon the 
presence or absence of other management practices being used in the watershed.  He stated his 
belief that the 10% number will be negotiated to something higher before the regulatory process 
concludes, and that a threshold of 12% IC would still provide needed protection of streams, but 
would not be as costly to meet. 
 
The chairman polled the subcommittee members regarding their comfort level with setting the 
standard at 10% IC.  A spirited discussion ensued as each member was polled.  One member 
pointed out that the 10% threshold is actually at the top of the first range, or transition zone, in 
the model and that setting the mark at 12% IC would be less defensible scientifically and would 
likely result in degradation of the receiving streams.  That damage would have to be repaired 
after the fact, typically at a much higher cost.  He felt that setting the threshold at 10% was more 
likely to result in actual stream protection. 
 
Another member pointed out that 10% IC is the point at which, pretty consistently, he sees 
degradation of stream biota when he performs biological stream monitoring.  He said this is true 
even where the stream’s geomorphology has not yet begun to degrade.  So he felt that keeping 
the 10% threshold was appropriate. 
 
Another member stated that the 10% threshold is likely to be more acceptable to the USEPA, in 
the context of TMDLs and preventing damage to streams.  Several members agreed that it is the 
task of this subcommittee to propose the most scientifically defensible standards we can agree 
upon, and that RAP members, SWC Board members, etc. will be the one in a position to 
negotiate other kinds of practical or policy compromises. 
 
One member noted that the peer-reviewed ASCE Journal article had a note inviting further 
comment/discussion on the article, to be submitted no later than 9/1/2010, the date of this 
meeting.  He asked if DCR staff had checked to see if there were, in fact, any comments 
submitted and whether those comments supported the article’s conclusions or disagreed with 
them.  DCR staff agreed to check into the matter. [NOTE: DCR’s Scott Crafton emailed Tom 
Schueler regarding this on September 2, 2010. Tom said that he had received no comments 
as of that date.  Scott asked to be kept in the loop regarding any comments/discussion 
submitted about the article.] 
 
At the end of this discussion, the chairman polled the group once more and determined that 
everyone present said they could “live with” the 10% IC threshold/0.32 lbs/acre/year proposal 
and agreed that it is scientifically defensible.  One member asked that DCR staff take care to 
ensure the scientific documentation travels with the regulatory language, so that higher-level 
policy makers will understand that the proposed criteria are scientifically defensible. 
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Scott Crafton of DCR noted that there is a mechanism in the regulatory process guidelines 
allowing the agency to include documents incorporated by reference into the regulations.  For 
example, this language could state that the following: 
 

New development. The key threshold of imperviousness resulting in impacts to 
local stream channels is 10% watershed impervious cover, which is the upper 
limit of the transition zone between “sensitive” (i.e., healthy) streams and 
“impacted” streams (i.e., exhibiting biological and/or geomorphological 
degradation).  This threshold is based on the Impervious Cover Model developed 
and refined by the Center for Watershed Protection, the latest (2009) version of 
which is incorporated by reference into this regulation.  Ten percent watershed 
imperviousness is associated with a Total Phosphorus (TP) load of 0.32 pounds 
per acre per year.  Therefore, the TP load of new development projects shall not 
exceed 0.32 pounds per acre per year, as calculated pursuant to 4 VAC 50-60-65, 
except . . . . (NOTE: italics are for emphasis herein, not for the actual 
regulation language.  This language should be taken into consideration when 
word-smithing the proposed Water Quality Requirements language to be 
submitted to the full Regulatory Advisory Panel.) 

 
The chairman asked that members tell him of any concerns they maintain through this consensus. 
Three members expressed the following lingering concerns: 
 
 Drew Gould: The ASCE Journal article on the Impervious Cover Model still indicates that 

stream channel response can vary within a range of watershed IC percentages, and that the 
article does not indicate that precise numbers show consistent predictions. 

 Bill Street: However, the 10% threshold is at the upper end of the first range, indicating that 
degradation is more likely to begin at that point.  In order to protect stream systems, the 
threshold should ideally be set even lower than 10%. 

 Joe Lerch: This approach to water quality protection is not a panacea.  As is often necessary 
in regulations, it represents a defensible approximation of reality, but results may vary from 
project to project. 

 
At this point in the meeting, the chairman asked the group to discuss the redevelopment criteria 
in the proposed regulations.  He first asked if anyone had problems with the definition of prior 
developed lands currently in the proposed regulation language or with the substitute proposed in 
the handout document. 
 
Doug Fritz of DCR noted that the EPA is in the process of using its residual designation 
authority to require Clean Water Act permits on existing development based on TMDL reports.  
For example, the EPA has proposed to require permits for areas of two or more acres of 
impervious cover in the Charles River, MA.  Roy Mills of VDOT said that he preferred the 
existing definition of prior developed lands, which refers to the whole site rather than just the 
impervious area. 
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Some concerns were expressed about using somewhat arbitrary standards for redevelopment 
(i.e., 10% or 20% reductions of the pre-development TP load), rather than more scientifically-
based criteria.  Others noted that these criteria were developed through much discussion, 
recognizing that redevelopment is very different from new development, thus necessitating a 
different kind of standard.  These numerical standards were negotiated and most of the 
stakeholder community was comfortable with them. 
 
Scott Crafton of DCR told the group that Tom Schueler of the Chesapeake Stormwater Network 
is preparing a Draft Technical Paper on the subject of Redevelopment.  The paper should be 
released in the next couple of weeks for public comment prior to finalizing it.  Scott said that in 
the discussion he heard about this last week, Tom is suggesting that redevelopment sites with 
very high initial impervious cover (65% - 95% IC) are likely to have great difficulty complying 
with numerical standards.  Tom will suggest that such sites should be allowed to simply comply 
through application of certain BMPs that can be implemented at such sites.  He will also propose 
a hierarchy of compliance methods for such sites, with offsets as a last resort. 
 
Scott passed out two handouts, one of which listed the kinds of BMPs that Tom suggested might 
apply.  The other had a table of redevelopment requirements for the Bay-region states and a more 
specific list of Maryland’s new redevelopment requirements.  These were provided in response 
to the subcommittee’s request to know what other regional states are doing for stormwater 
management. 
 
One member of the group noted that one critical factor determining the difficulty of compliance 
at redevelopment sites is whether the original structure(s) is being razed or rehabilitated.  He said 
it is much easier to comply with stormwater management requirements where the structure(s) is 
being razed, because then the site becomes more like a new development site.  He also noted that 
it is important that any new development standards be applied to only the actual disturbed area of 
the site.  In that regard, if an existing development site is merely being rehabilitated for a 
different use and no land disturbance occurs, then the general construction permit is not triggered 
and no stormwater management requirements should apply.  Following some discussion, it was 
clear that the group agreed with this. 
 
One member suggested that a site should be eligible to comply with the redevelopment standards 
only if there is no increase – and, even better, a reduction – of impervious cover.  He also 
suggested that, as is required in Maryland, if the redevelopment project results in an increase of 
impervious cover, then the entire disturbed area should be required to meet the new development 
requirements.  He explained his logic, and the group generally agreed with it. 
 
This led to an extended discussion of how different kinds of redevelopment standards might 
apply to VDOT road projects, where true redevelopment is occurring largely within the existing 
right-of-way.  Roy Mills of VDOT wanted to be clear that for projects where impervious area is 
being added (e.g., addition of a turn lane, widening the shoulder, etc.), the project would only 
have to comply with one standard or the other, and not both at the same time (i.e., redevelopment 
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standard applied to the entire project site plus the new development standard applied to the 
disturbed area).  After more discussion, the group agreed with his recommendation. 
 
At that point in the meeting (12:15 pm), the chairman called a lunch break and asked the 
members to return by 1:00 pm.  He stated that he and Doug Fritz of DCR would try to capture on 
paper, in regulatory language format, the ideas the group had expressed, for reaction and further 
discussion.  He stated his goal to complete work on this by the end of the meeting so the group 
would not need to meet again. 
 
After lunch, someone asked about whether the group had actually reached consensus on two 
other issues: (1) use of the 90th percentile storm (1-inch rainfall) as the basis for calculating the 
water quality Treatment Volume, and (2) continuing to include managed turf in the calculation of 
the composite runoff coefficient for a site.  The chairman led a brief discussion and recollection 
of these matters, with the group agreeing in the end that they were comfortable with the scientific 
reasoning behind both of these factors. 
 
Discussion then returned to the redevelopment criteria and discussion of the language drafted at 
lunchtime.  One member said he thought the language could be simplified to remove some of the 
wordiness, which leads to confusion about the meaning.  There was much discussion of this.  
The group finally agreed that the following were the critical concepts: 
 
 If the redevelopment project disturbs less than 1 acre and there is no increase of total 

impervious cover, then the project should be required to reduce the pre-development TP load 
by 10%. 

 If the redevelopment project disturbs greater than or equal to 1 acre and there is no increase 
of total impervious cover, then the project should be required to reduce the pre-development 
TP load by 20%. 

 In either case, if the project results in an increase of the pre-development impervious cover, 
then the entire disturbed area must meet the new development criteria. 

 VDOT redevelopment projects should have to reduce the pre-development TP load by 20%, 
regardless of whether they add impervious surface. 

 
There was some additional discussion of this last point, with concerns that where significant new 
impervious surface were being added, VDOT should have to do more.  The example suggested 
was expanding Interstate 64 between Richmond and Newport News from four lanes to six lanes, 
which might be accomplished by adding the lanes in the median and not having to purchase 
additional right-of-way.  However, others in the group pointed to the reality of VDOT budgets 
and noted that such expansion will not occur within the foreseeable future.  Furthermore, a 
number in the group recognized that highway construction has constraints that are fundamentally 
different from those at conventional building sites and, therefore, they should be provided more 
leeway.  Others suggested that the final concept noted above should apply to any linear 
redevelopment project (railway construction, power lines, etc.) and not just to highway projects. 
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At that point, the chairman and Doug Fritz re-drafted the proposed redevelopment language 
based on the discussion and projected it onto the wall for all to see and discuss.  Several 
members suggested some word-smithing that needed to be done, but all agreed that conceptually 
that language reflected the discussion and all agreed to support it. 
 
The chairman then asked once again if the everyone in the group agreed that they would support 
the draft water quality criteria language that all had discussed and reviewed during the two 
meetings, as it is passed up to the Regulatory Advisory Committee for their meeting on 
September 15th.  Everyone agreed that they supported the proposed language, as discussed and 
reviewed.  In that regard, one member requested that if any stakeholder organization unearths 
research or opinions with scientific support that are different from or in opposition to what this 
subcommittee has agreed upon, these things should be submitted and discussed within the 
context of the public participation process so they can be considered openly for the public record, 
and not vetted behind closed doors or as last-minute surprises.  He said he felt that this kind of 
maneuvering was responsible for the last minute confusion and concerns raised by legislators 
this past fall, resulting in the temporary suspension of the regulatory process.  He said that we 
need to move forward with these regulations, working together in good faith toward a set of 
requirements that can be broadly supported. 
 
With that, the chairman adjourned the meeting. 
 
Enclosures: Handout #1: Draft water quality criteria for discussion 
  Handout #2: Redevelopment requirements of Bay-region states 
  Handout #3: New Maryland redevelopment requirements 
  Handout #4: Redevelopment factoids from the Chesapeake Stormwater Network 
  Draft substitute redevelopment language (resulting from meeting discussion) 
 Tom Schueler’s ASCE Journal article on the Impervious Cover Model (for 

internal DCR staff use: potential incorporation by reference in regulations) 
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HANDOUT #1: 

PROPOSED WATER QUALITY LANGUAGE FOR CONSIDERATION/REACTION 

 

4VAC50-60-10. Definitions. 

 

"Prior developed lands" means any existing impervious cover at the time of predevelopment. 

 

4VAC50-60-53. General requirements. 

The physical, chemical, biological, and hydrologic characteristics and the water quality and 
quantity of the receiving state waters shall be maintained, protected, or improved in accordance 
with the requirements of this part. Objectives include, but are not limited to, supporting state 
designated uses and water quality standards and the antidegradation of existing stream 
conditions. All control measures used shall be employed in a manner that minimizes impacts on 
receiving state waters. 

 

4VAC50-60-56. Applicability of other laws and regulations. 

Nothing in this chapter shall be construed as limiting the applicability of other laws and 
regulations, including, but not limited to, the Virginia Stormwater Management Act, Virginia 
Erosion and Sediment Control Law, and the Chesapeake Bay Preservation Act, except as 
provided in § 10.1-603.3 I of the Code of Virginia and all applicable regulations adopted in 
accordance with those laws, or the rights of other federal agencies, state agencies, or local 
governments to impose more stringent technical criteria or other requirements as allowed by 
law. 

 

4VAC50-60-63. Water quality design criteria requirements. 

In order to protect the quality of state waters and to control the discharge of stormwater 
pollutants from regulated activities, the following minimum design criteria and statewide 
standards for stormwater management shall be applied to the site of a construction activity.  

1. New development. The total phosphorus load of new development projects shall not 
exceed 0.32 pounds per acre per year, as calculated pursuant to 4VAC50-60-65, except: 

2. Development on prior developed lands.  

a. The total phosphorus load of a project occurring on prior developed lands and 
disturbing greater than or equal to 1 acre where there is no increase in impervious 
cover shall be reduced at least 20% below the predevelopment total phosphorus 
load.  

b. The total phosphorus load of a project occurring on prior developed lands and 
disturbing less than 1 acres where there is no increase in impervious cover shall be 
reduced to an amount at least 10% below the predevelopment total phosphorus load. 

c. The total phosphorus load of a project occurring on prior developed lands where 
the final impervious cover is increased over the predevelopment condition, shall be 
designed in accordance with the new development criteria for all disturbed acreage. 
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d. In lieu of (C.) the total phosphorus load of a linear development project occurring 
on prior developed lands may be reduced 20%. 

e. The total phosphorus load shall not be required to be reduced to below the 
applicable standard for new development unless a more stringent standard has been 
established by a qualifying local program. 

3. Compliance with subdivisions 1 and 2 of this section shall be determined in 
accordance with 4VAC50-60-65  

4. TMDL. In addition to the above requirements, if a specific WLA for a pollutant has 
been established in a TMDL and is assigned to stormwater discharges from a 
construction activity, necessary control measures must be implemented by the operator 
to meet the WLA in accordance with the requirements established in the General Permit 
for Discharges of Stormwater from Construction Activities or an individual permit, which 
address both construction and post construction discharges. 

5. Chesapeake Bay.  Upon the completion of the Virginia TMDL Implementation Plan for 
the Chesapeake Bay Nutrient and Sediment TMDL approved by EPA, the board shall by 
regulatory action establish a water quality design criteria for new development activities 
that is consistent with the pollutant loadings called for in the approved Watershed 
Implementation Plan. 

6. Nothing in this section shall prohibit a qualifying local program from establishing a 
more stringent standard.  

 

4VAC50-60-65. Water quality compliance. 

A. Compliance with the water quality design criteria set out in subdivisions 1 and 2 of 
4VAC50-60-63 shall be determined by utilizing the Virginia Runoff Reduction Method or another 
equivalent methodology that has been approved by the board. 

B. The BMPs listed on the Virginia Stormwater BMP Clearinghouse website shall be utilized 
as necessary to effectively reduce the phosphorus load in accordance with the Virginia Runoff 
Reduction Method. Design specifications for the BMPs can be found on the Virginia Stormwater 
BMP Clearinghouse Website  

D. A qualifying local program may establish limitations on the use of specific BMPs following 
the submission of the proposed limitation and written justification to the department. 

E. Where the land-disturbing activity only occurs on a portion of the site, the local program 
may review the stormwater management plan based upon the portion of the site that is 
proposed to be developed, provided that the local program has established guidance for such a 
review. Such portion shall be deemed to include any area left undeveloped pursuant to any local 
requirement or proffer accepted by a locality. Any such guidance shall be provided to the 
department. 

F. The local program shall have the discretion to allow for application of the criteria to each 
drainage area of the site. However, where a site drains to more than one HUC, the pollutant 
load reduction requirements shall be applied independently within each HUC unless reductions 
are achieved in accordance with a comprehensive watershed stormwater management plan in 
accordance with 4VAC50-60-92.  

G. Offsite alternatives where allowed in accordance with 4VAC50-60-69 may be utilized to 
meet the design criteria of subdivisions 1 and 2 of 4VAC50-60-63.  
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HANDOUT #2: 

 
Redevelopment Stormwater Requirements in the Chesapeake Bay Watershed 
Jurisdiction Redevelopment Requirement Min. 

Area (sf) 
Offset? Status 

Maryland Reduce IC by 50% or Reduce/Treat 
Runoff Volume from ½ inch rainfall event 

5000 Yes 2010 

Virginia Reduce existing phosphorus load by 10 to 
20% depending on redevelopment site 
area 

10,000 Yes 2011 

West Virginia Reduce runoff volume from one inch 
rainfall event, less redevelopment credits 

43,560 Yes* 2009 

District of Columbia Reduce or Treat Runoff Volume from 1 
inch rainfall event 

250 Yes 2010? 

New York New IC: Reduce or Treat Runoff Volume 
from 1 inch rainfall event. Existing IC: 
Reduce by 25% through IC reduction, 
BMPs or alternative practices 

10,000 Yes 2011 

Pennsylvania 20% WQ treatment for the site 10,000 ? 2009 
Federal Reduce Runoff Volume from 95th 

percentile rainfall event (1.5 to 1.9 inches 
in watershed) 

5000 No? 2010 

Philadelphia Reduce or Treat Runoff Volume from 1 
inch rainfall event 

5000 Yes 2008 
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HANDOUT #3: 

New Maryland Redevelopment Requirements 
for Stormwater Management 

 
 Redevelopment is defined as a prior developed site with at least 40% impervious 

area. Any site with less than 40% imperviousness, whether new or previously 
developed, must meet the new development criteria. 

 New development criteria also apply if the area of impervious cover is increased to 
more than previously existed on the site. 

 The redevelopment criteria apply to the disturbed area of the project site, not the 
entire site. 

 Options: may reduce imperviousness by 50% or treat the runoff 
 The use of “Green Technology” (referred to as Environmental Site Design, or ESD) 

is required. 
 The developer may use offsets only as a last resort; he must accomplish some 

treatment or IC reduction on the redevelopment site itself: 
 A combination of ESD and an on-site or off-site BMP 
 Retrofitting (BMP upgrades, filtering practices, off-site ESD) 
 Participation in a stream restoration project 
 Pollution (sic nutrient) trading 
 Payment of a fee-in-lieu 
 Locality granting a partial waiver 

 
Design Implications 
 
 Redevelopment sites with less than 40% IC are sized using the full new 

development criteria. 
 There is a strong incentive to sharply reduce IC on redevelopment sites, although 

this may be at odds with urban density objectives. 
 There is a strong stormwater “penalty” for large increases in IC at redevelopment 

sites. 
 
For reference, Virginia’s SWM Reg definition of redevelopment: 
 
“Prior developed lands” means land that has been previously utilized for residential 
commercial, industrial, institutional, recreation, transportation or utility facilities or 
structures, and that will have the impervious areas associated with those uses altered 
during a land-disturbing activity. 
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HANDOUT #4: REDEVELOPMENT FACTOIDS 

Why Redevelopment Is So Hard 

 Many projects are quite small 

 Many cities traditionally waive redevelopment projects 

 Lack of space and/or high cost of land 

 Constrained by inverts of existing storm drains 

 Conflicts with existing underground utilities 

 Compacted and polluted soils 

 Traditional and even some new stormwater ESD practices developed in suburban areas don’t work 
well in our cities 

 Designers have little or no experience in designing the practices that do work 

 Most sites discharge to impaired waters subject to TMDLs 

 Natural stream network altered or eliminated 

 Underground treatment is very expensive 

 Full compliance cannot be achieved at many sites 

 Higher cost of compliance than in greenfield settings 

 Conflicts with Smart Growth objectives of land use efficiency 

 Surface practices could result in loss of development intensity 

 OTHERS? 
 

Why Redevelopment Is So Important 

 It can incrementally reduce untreated pollution from existing development 

 It can support the Green Building and Green Infrastructure movements 

 It can support the concept of Sustainable Cities 

 It can contribute to the abatement of combined sewer overflows 
 

Expected Redevelopment Share of Future Development 

 About 2 million acres of existing IC in the Bay watershed 

 42% of urban land is expected to be redeveloped by 2030 

 There has been a sharp increase in growth in core cities and inner suburbs in Bay watershed cities in 
the last 5 years 

 Sprawl seems to be slowing a bit in this economy 
 

Sustainable Stormwater Practices for the City 

 Impervious cover removal 

 Urban tree planting (MDE gives a credit of 100 sq. ft. IC removal per street tree (200 sq. ft. if soil 
restoration is included) 

 Vegetated roofs 

 Rainwater harvesting 

 Permeable pavement 

 Bioretention 

 Expanded tree pits 

 Foundation planters 

 Green streets 

 Sand filters 
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HANDOUT #5: PROPOSED SWM REG REDEVELOPMENT CRITERIA 
 

4 VAC 50-60-63. Water quality design criteria requirements. 
In order to protect the quality of state waters and to control the discharge of stormwater 
pollutants from regulated activities, the following minimum design criteria and statewide 
standards for stormwater management shall be applied to the site of a construction activity.  
 
1. New development. The total phosphorus load of new development projects shall not exceed 
0.32 pounds per acre per year, as calculated pursuant to 4VAC50-60-65, except: 
 
2. Development on prior developed lands.  
 
a. The total phosphorus load of a project occurring on prior developed lands that disturbs less 
than one acre where the final impervious cover is equal to or less than that of the 
predevelopment condition shall be reduced 10% 
 
b. The total phosphorus load of a project occurring on prior developed lands that disturbs 
greater than one acre where the final impervious cover is less than that of the predevelopment 
condition shall be reduced 20%. 
 
c. The total phosphorus load of a project occurring on prior developed lands that disturbs less 
than or equal to one acre where the final impervious cover is greater than the predevelopment 
condition shall be reduced 10% and any increase in impervious cover shall be designed in 
accordance to the new development design criteria. 
 
d. The total phosphorus load of a project occurring on prior developed lands that disturbs 
greater than one acre where the final impervious cover is greater than the predevelopment 
condition shall be reduced 20% and any increase in impervious cover shall be designed in 
accordance to the new development design criteria. 
 
e. The total phosphorus load of a linear project occurring on prior developed lands that shall be 
reduced 20%. 
 
f. The total phosphorus load shall not be required to be reduced to below the applicable 
standard for new development unless a more stringent standard has been established by a 
qualifying local program. 
 
[NOTE: The group agreed that these criteria need to be word-smithed prior to submitting 
them to the full Regulatory Advisory Panel – see the Meeting Minutes for more detail.] 
 

 
















