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Notice of Intended Regulatory Action (NOIRA)

Agency Background Document

Agency name | Board of Dentistry, Department of Health Professions

Virginia Administrative Code | 18VAC60-20-10 et seq.
(VAC) citation

Regulation title | Regulations Governing the Practice of Dentistry and Dental Hygiene

Action title | Recovery of administrative costs in disciplinary actions

Date this document prepared | 5/28/09

This information is required for executive branch review and the Virginia Registrar of Regulations, pursuant to the
Virginia Administrative Process Act (APA), Executive Orders 36 (2006) and 58 (1999), and the Virginia Register
Form, Style, and Procedure Manual.

Please describe the subject matter and intent of the planned regulatory action. Also include a brief
explanation of the need for and the goals of the new or amended regulation.

The purpose of this regulatory action is to initiate rules for recovery of astraiiie costs
relating to the investigation and monitoring of a licensee disciplined byaaslBf Dentistry.
Legislation passed by the 2009 General Assembly (HB2058 — Delegate Hamiltodgeprovi
statutory authorization for imposition of such costs, and the goal of the amendntents is
establish the regulatory framework for which costs may be assessed, hewdkizssmay be
determined, the process for assessment of costs and conditions under which the Board ma
choose to waive the imposition of costs.

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter number(s), if applicable, and (2) promulgating entity, i.e., agency, board, or person. Describe the
legal authority and the extent to which the authority is mandatory or discretionary.
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Regulations are promulgated under the general aiytlod Chapter 24 of Title 54.1 of the Code of
Virginia. Section 54.1-2400, which provides the Board of Dentistry the authority taijgat®a
regulations to administer the regulatory system:

8 54.1-2400 -General powers and duties of health regulatory boards
The general powers and duties of health regulatory boards shall be:

1. To establish the qualifications for registration, certification or licensure in
accordance with the applicable law which are necessary to ensure competence and
integrity to engage in the regulated professions.

2. To examine or cause to be examined applicants for certification or licensure. Unless
otherwise required by law, examinations shall be administered in writing or shall be a
demonstration of manual skills.

3. To register, certify or license qualified applicants as practitioners of the pkatic
profession or professions regulated by such board.

6. To promulgate regulations in accordance with the Administrative Process Act (8 9-
6.14:1 et seq.) which are reasonable and necessary to administer effectively the
regulatory system. Such regulations shall not conflict with the purposes and intent of this
chapter or of Chapter 1 (84.1-100et seq.) and Chapter 25 §8.1-2500et seq.) of this

title. ...

Specific regulatory authority for the Board of Dentistry is found in Ch&@&ef the 2009 Acts
of the Assembly:

§54.1-2708.2Recovery of monitoring costs.

The Board may recover from any licensee against whom disciplinary action has been imposed
reasonable administrative costs associated with investigating and monitoring such licensee and
confirming compliance with any terms and conditions imposed upon the licensee as set forth in
the order imposing disciplinary action. Such recovery shall not exceed a total of $5,000. All
administrative costs recovered pursuant to this section shall be paid by the licenseBdarthe
Such administrative costs shall be deposited into the account of the Board and shall not
constitute a fine or penalty.

Please detail the specific reasons why the agency has determined that the proposed regulatory action is
essential to protect the health, safety, or welfare of citizens. In addition, delineate any potential issues
that may need to be addressed as the regulation is developed.

Enforcement activities constitute the largest expenditure for the board, &thiokyga small
percentage of licensees undergo investigation, and an even smaller peraentagedato be in
violation of statutes and regulations governing their professions. Therefgregqiitable to


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+54.1-2708.2
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assess at least a portion of enforcement and monitoring costs to those who aunedhad the
expenditure. By recovering a portion of its enforcement costs, the Board will bedisé to
meet its obligation to investigate every complaint it receives and to riiciergly and
effectively resolve cases related to patient care. The Board willthexagditional resources
necessary to adequately investigate reports of misconduct to make theeprbdéatistry and
dental hygiene safer for patients in Virginia.

Substance ‘

Please detail any changes that will be proposed. For new regulations, include a summary of the
proposed regulatory action. Where provisions of an existing regulation are being amended, explain how
the existing regulation will be changed.

The statute is specific about some aspects of the authority to recasoriable administrative
costs associated with investigating and monitoring” a licensee. Towergof costs will only

be implemented if a licensee has had disciplinary action imposed. It willfact #ifose
licensees: 1) who are investigated by the Department, but for whom no pradseesfound

to indicate a violation may have occurred; 2) who have a disciplinary proceedigy, \wibm

no violation is found and no discipline imposed; or 3) who have matters resolved through a
confidential consent agreement or an advisory letter.

Rather than setting specific fees or dollar amounts in regulation, the ammaaviieprovide a
process for determination of both the investigative and monitoring costs, dsedpadhe Code
section. At the end of each fiscal year, regulations will require a cidecutd the average
hourly cost for enforcement that is chargeable to the work of the Board oftBeniike
Enforcement Division of the Department tracks the number of hours an invessigatals on a
case, so that number could be multiplied by the hourly cost to determine the sjpstsfic ¢
relating to the investigation of the case against a specific respondentitioradhe Board
would assess any costs relating to hiring expert witnesses and the gegaatated by such
witnesses. While not inclusive of all related administrative costs, a $e€ ba the actual
number of hours and the hourly cost of an investigation would be reasonable and not arbitrary or
selectively punitive. The imposition of the recovery cost would become part of thidrorde
an informal or formal proceeding or part of a consent order agreed to bytike.par

The monitoring costs would be calculated based on the terms and conditions imposed and the
length of time the licensee is to be monitored. As with the enforcement costs, thevBalt
annually calculate the average costs of monitoring certain terms, suehaasthsition of

continuing education in an area of practice. If the licensee is to be monitomedi e year,

the monitoring cost would be imposed for each of those years. A guidance document would be
adopted annually setting out the average investigative and monitoring cost (foridbe terms

and conditions to be monitored), so the licensees (and their attorneys, if applicabtehave
knowledge of the recovery of costs, if disciplinary action is imposed. Sincedtsveould be
incorporated in the order, the respondent would have the option to accept the order, request a
formal hearing following an informal, or appeal an order from a formal hearingrcué court.



Town Hall Agency Background Document Form: TH- 01

As specified in statute, the total of the recovery of costs could not exceed $5,000zeH dhes
regulations will reference current fees for inspection of dental offlrtgéseturned checks as fees
not subject to the recovery maximum. Additionally, the Board may seek to rebever
collection costs for delinquent fines and fees.

Finally, the Board intends to set in regulation a limited number of reasons fdr alhar part of
the costs may be waived. The Board would be required to set out in the findiagsinfthe
disciplinary order the specific reasons for such a waiver. Regulationpronagie that a total or
partial waiver could be granted if the imposition of costs would create a subsiadtia
hardship on the licensee, or if it would be unjust to the public to assess fees, or ifetigoooll
of such fees does not appear to be feasible.

Alternatives ‘

Please describe all viable alternatives to the proposed regulatory action that have been or will be
considered to meet the essential purpose of the action. Also, please describe the process by which the
agency has considered or will consider other alternatives for achieving the need in the most cost-effective
manner.

The only viable alternative for the Board of Dentistry is to continually isereaplication and
renewal fees for all licensees to cover rising administrative aarstisicipline and enforcement.
The Board has already been notified that a significant deficit in the nextidis projected and
documented, and it will need to consider appropriate regulatory action as mandated by |
While the recovery of some of those costs from the licensees who gaherated for
investigation and disciplinary action will not replace future need for increassgdif may help
to mitigate against large fee increases for all licensees in the.future

The statutory authority for recovery of disciplinary costs is alrealtlythethe boards at the
Department of Professional and Occupational Regulation and the Board of Accguntanc
Therefore, the Board will consult with its sister agencies to learn frometkgerience with a
recovery program. Additionally, there are other states in which the Board a$tbehas such
authority, so those states’ statutes and regulations will be reviewed. tatthefSNashington,
legislation recently passed that authorizes the Board to seek reasomabilesement of
disciplinary proceedings up to $10,000. If the licensee seeks judicial reviewditd¢i@inary
action and does not receive a “substantial element of relief,” the law retiatele trial or
appellate court shall impose $25,000 at dauhbl of judicial review. Such authorization is not
included in the Virginia statute.

To the extent possible, the intent of the regulation would be to set out a process byeasich f
could be calculated, assessed, collected or waived in a manner that would ba&bteasumh
equitable to all parties.

Public participation ‘
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Please indicate the agency is seeking comments on the intended regulatory action, to include ideas to
assist the agency in the development of the proposal and the costs and benefits of the alternatives stated
in this notice or other alternatives. Also, indicate whether a public hearing is to be held to receive
comments on this notice.

The agency is seeking comments on the intended regulatory action, including buitedttt
1) ideas to assist in the development of a proposal, 2) the costs and benefits ofnidwevaker
stated in this background document or other alternatives and 3) potential imphets of t
regulation. The agency is also seeking information on impacts on small busiagsksfined in
§ 2.2-4007.1 of the Code of Virginia. Information may include 1) projected reporting,
recordkeeping and other administrative costs, 2) probable effect of theticegalaaffected
small businesses, and 3) description of less intrusive or costly alternath@dsief achieving
the purpose of the regulation.

Anyone wishing to submit written comments may do so by posting comment on thatBsgul
Townhall atwww.townhall.virginia.gov or by mail, email or fax to Elaine Yeatts, Agency
Regulatory Coordinator, 9960 Mayland Drive, (804) 527-4434 (fax) or
elaine.yeatts@dhp.virginia.gov. Written comments must include the name and address of the
commenter. In order to be considered comments must be received by the tdghdgyublic
comment period.

A public hearing will be held after the Board has adopted proposed regulationse ddahe
hearing may be found on the Virginia Regulatory Town Hall website at
www.townhall.virginia.gov and can be found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may be submitied @tne.

Family impact ‘

Assess the potential impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

There is no impact on the family.
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