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Review of UECA Environmental Covenants
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i. Introduction

During the 2010 legislative session, the Virginia General Assembly passed SB 686 (Acts of
Assembly Chapter 691, codified at s‘;l() 1-1238 et seq. of the Code of Virginia), which directs the
Department of Environmental Quality (DEQ or the Department) to uppliement, by repulation or
other measures, the Uniform Environmental Covenants Act (UECAY" The final regulation was
published in the Virginia Register on October 12, 2011 with an date of November 9,
2011, This guidance establishes the general policy and procedyy gtaff to receive, review and
approve a proposed environmental covenant submitted pursyant to the U (A Regulations.

I Background

An environmental covenant is defined generatly by the N | Conference of Commissioners
on Uniform State Law (NCCUSL) as a servitude arising undénan environmental response

project that imposes activity and use Hmi on future use 6 contanminated real property.
NCCUSL asserts that environmental covet :
public notice of these limitations, enhance effo; “the i ms, and facilitate return of
the sites to productive use. :
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administering UECA.

The UBCA regulatio
10.1 of the Code of Vi

ssued under authority of Chapter 12.2 (§ 10.1-1238 et. seq.) of Title
inia, the Uniform Environmental Covenants Act (UECA).

1V, Definitions

The definitions found within the Uniform Environmental Covenants Act (UECA) and the
Uniform Environmental Covenants Act Regulation (UECA Regulation), 9VACI5-90 et seq.,
have been used in this guidance.
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V. Roles of Participating Parties

UECA requires that the Holder, Owner, and Agency each sign the covenant for it to be valid.
Covenants that are not signed by each of these persons are not valid. Thus, Virginia®s ULECA
regulation is voluntary and applicable when all parties are in agreement. 9VAC15-90 15
applicable when the Holder, Owner, and Agency enter into agreement voluntarily. If these
parties are not i ca‘gﬁruumm, then there is no UECA environmental covenant, and 9VACT5-50
does not apply.

The Virginia UECA template must be used if the Department is the
atso recommends that the Virgima UECA template be employed

gency or the Holder. DEG
UECA covenants in

of an environmemal covenant as specified in Va, C s
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estrictions under the covenant
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<Hiolder’s interest is an interest in real property and
er. Va. Code § 10.1-1239(B) provides that the Agency’s
e of signing the covenant or having a right to enforce it

couid, in addition to 1 sting enforcement authority, file a civil action for mjunctive or other
equitable relief for viokation of a UBCA covenant (§10.1-1247 of the Code of Virginia).

Owner; The Owner holds fee simple title 1o the real property to which the UECA covenant
attaches. The Owner is generally the grantor of the covenant. The Owner is required to sign the
environmental covenant in order for it to be valid. The Ownet is the current owner of the real
property at the ime the UECA covenant is executed. There can be more than one Owner, The
Owner can and Hkely will change over time; however, the obligations under the covenant run
with the land. Accordingly, each new Owner is required to maintain the UECA covenant’s



activity and use limmtations and other requirements, I the Owner decides to sell the property, or
to change the use, or in the case of other changes that impact the covenant, the Virginta UECA
Template specifies certain requirements, including written notification and fee payment
requirements,

Under the traditional tenets of property law, the fee simple owner is the absolute owner of real
property, limited only by the government’s powers of taxation, eminent domain, police power,
and escheat (property that has reverted to the state when no h,;:,al heirs or claimants exist), as
well as limits based on encumbrances or conditions in the deed. Fee Simaple Ownership 1s the
most common way that real property is owned in the United States. P ty held in fee simple
generally gives the owner the right to possession, enjoyment, and yge of the land as well as the
7i gh‘t © %11 Qr ‘tmn‘%‘t"&;r upon 'l;ht, land ciu‘ring thc;i‘r lif’etime :mc’l el i transfer upon his or her

approves the environmental response project pursuant &'
created. Where the Departient is the Ag&mcy or the Ho a UECA environmental covenant,
the covenant must follow the Virginia URC I
ULRCA Regulation. Where the Departme

ets the requirements of Va.
§ dependent on the role of the

. o submit the UECA Covenant with appropriate fee to DEQ’s
Receipts Control: 104, Richmond, VA 23218, The finance office will deposit the fee
and forward the submital along with a record of deposit to the UECA Coordinator, If program
staff or the coordinatokisiaware of an incoming package, the finance office should be alerted
ahead of time,

When DEQ is the Apency or the Holder for a UECA covenant, it 13 the role of the Apphcant
{who is generally the Owner) to draft a proposed UHCA covenant and submit it, along with the
required fee, to DEQ for review, approval, and signature. It DEQ staff finds any provision
deficient, the Applicant will be notified and asked to make corrections and then re-submit the
proposed UECA covenant.

When IDEQ 18 the Agency, DEQ is the party responsible for establishing the requirements
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contained in the decision document, pursuant to programmatic statutes and regulations. The
decision document is generally a “case decision.” By contrast, the UBCA covenant is not
intended to be a “case decision,” but rather a legal contract and deed restriction by which the
activity and use Hmitations stipulated in the decision document are memoriatized (and thereby
provide additional public notice and enforcement options). DEQ does not envision providing an
Applicant with wrilten suggestions or edits to the language of a proposed UECA covenant, in
ovder to avoid someone’s misconstruing such writien responses as legal advice or a case
decision. Rather, DEQ can discuss and explain deficiencies to an Applicant who requests thig
information. DEQ would anticipate discussion between the Applicant apd the Department
concerning how the decision document Is incorporated into the UECAcovenant. The drafting of
the UECA covenant, however, remains the responsibility of the Applicant (Owner).

covenant, along with the required fee.

Following receipt of a UECA Covenant, the followi
perform and coordinate the review and signature of i

A, UECA staff point of contact:

enforcement and OAG review (where applica
for consolidation and transsifttalito the applican

Onee the covenant 13
the covenant to confirm

and request submittal of fees

“Holder?

> due upon submittal to DEQ

3. HDEQ is n
MANAger.

ney or the Holder, transmit the covenant to the appropriate progran:

a. Transmit the covenant to the appropiiate program manager and then proceed
o step 13 below
b, IFIYEQ is the Agency or Holder, proceed to next step.
4. DEQ is identified as the Holder or Agency confirm the VA UECA template is being
utilized and all required template provisions are present {designated with * on template).
a. If yes, proceed to next step.
b, I no, contact applicant and request submittal of completed covenant.
5. Have all fee simple Owners, Holder(s) and Agency(ies) been identified?



a. If yes, proceed to next step.
b. I no, contact applicant and request submittal of completed covenant.

6. Does the covenant include the UECA Template language for notice of limitations in
Tuture conveyances (Recommended Section 4 of the UTECA Template), notification
{(Recommended Section 5.b.), and access (Recommended Section 6)7

a. If yes, proceed to next step.
b. If no, is justification for exclusion of these provisions provided?
c. If mauhcm:(m 1% 1ot pl‘OV]de 1mlude a commaent to.ghe program manager,

a. I ves, prcmeﬁ:d to the next step.

b. I no, contact applicant and request submittal ‘ | covenant.

hcler which the
ion (VLB.)

¢« VRP, transmit covenant 1o VRP progrs
o IRCRA CA, transmit g enant to RCRA

iger for review

EYaIn manager

o If Brownfield
9. If the complete '
anfr‘omm‘nm‘x

teeptable covenant following review by all relevant parties, the
e prepared for agency signature, The following signature authorities

. Upon receipt:

covenant shoul

apply:

a. For UBECA covenants where DEQ is neither the Agency nor the Holder; the
appropriate Program Manager should sign that the covenant has been seen and
received, acknowledging receipt of both the covenant and the applicable fees
by the Department.
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b, For UECA covenants where DEQ 1s the Agency, the Division Director should
sign as the Department’s representative, indicating that the covenant is
approved by the Departrent and the applicable fees received.

For UECA covenants where DE() is the Holder, the Agency Director should

sign as the Department’s representative, indicating that the covenant 15

approved by the Department and the applicable fees received.

13. Once the covenant has heen signed, the original should be returned to the applicant with
instructions for recording, proot of recordation and notificaiion gs required by the UECA.
Template (Section 8). The outgoing correspondence includipgthe Signed covenant
should be added to ECM under the appropriate retentio le and file series.

14, Upon receipt of the recorded covenant, the covenant s : ded ECM under the
approptiate retention schedule and file sevies, Tt ”
words “UECA Covenant” to facilitate future segf

5

B. Programmatic Review

the Agency oy the Holder, unless otherw fé
as the Holder or Agency should be retwn
transmitial Lo the applicant.

Does the covenant include an adequate deseription of the contamination and remedy

including desciptions of the Property before remedy implementation; contaminanis of

concern; pathways of exposure; Himits on exposure; location and extent of contamination;

and the remedy/corrective action undertaken? s a copy of the remediation decision

document attached? (Recommended Section 2.b. of the UBCA Template)

a. Ifyes, proceed to next step

b, If not adequate, request corrections, If no attached decision document, request
dociinent or justitication for omission



c. If the applicant is providing a summary rather than the decision docurnent, staff
should consider:
i. Is the summary adequate to serve as a basts of enforcement of the UECA
Covenant?
ii. 1 the summary consigtent with the decision document?
4, Are all activity and use limitations listed and described properly and in accordance with
the decision document (Required Section 3.a. of the UECA Template)?
g, 1f yes, proceed 1o next step.
b, 1f no, reguest corrections.
5. Does the covenant inchide the geographic coordinate lists;
ternplate (Recommended Section 3.b. of the ULECA Te
a, Iyes, confirm that the coordinates are acoygs
requesting validation from EPA.
b. I no, request the missing informati 1
6. Does the covenant include adequate reporting: and intervals (Reg mmended
Section 3.a. of the UECA Template)? ‘
a. I yes, proceed to the next step.
b, I no, request comections :

seified in the UECA

L

Section 1 of the LA 1c-.mpl.<11.c;)?
8. 1f yes, proceed to next step
b, If no, request revised submittal
3. Is atitle review provided (Recommended Section 7 of the UECA Template)?
a. M yes, proceed 10 next step
b, [f no, request submittal of title review
4, Are any encumbrances identified?
a. Ifyes, proceed to next step



b. I no, skip the next step
Do any encumbrances need to be subordinated?
a. If yes, request that the appropriate subordination agreement be executed and that
the subordination agreement for such encumbrances is reproduced within the
covenant
b. I no, proceed (o next step
6. Does the covenant appear (o have any deficiencies regarding the requirements under the
Virginia Environmental Covenant Act?
a. 1f yes, discuss with POC
b. If no, proceed to next step
7. Does the covenant identify the Department as the Hol

LR

present that warrant a review by the OAG?
a. If ves, request OAG review
b. I no, provide comments to the UEC

B. Proeessing by Other Agencies

If another apency is the approving agency i
he, haais t‘m 1110 ‘[}'FC A covumnt it i~, rec

Holder, may choose
of Virg‘inia’ % ‘c.'!'at'ui‘('

If the app
Agcm y, ﬂm

K. Funding for UECA Covenant Reviews

A “UECA Environmental Covenants Fund™ for UECA activities was established by the UECA
regulation and the Department has identified a cost code for associated activities, The following
tasks are generally chargeable against the UBECA Fund as tasks separate from the regular
programmatic tasks. Staff should contact the designated fund manager if there are any questions.

& Phone consultations regarding the covenant
¢ Reviews of submitted covenants
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s Data entyy for covenants (ECM, Google Larth)

e Site visits to properties with covenants to ensure compliance (when not visiting site as
part of programmatic duties)

s Notifications to purchasers

¢ Database queries for covenants (ECM, Google Farth)

o  Review of written documentation regarding the covenant

¢ Enforcement or enforcement support of the covenant -

e Administration of UECA Fund
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