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Agency name | DEPT OF MEDICAL ASSISTANCE SERVICES

Virginia Administrative Code | 12 VAC 30-120-731, 12 VAC 30-120-924, 12 VAC 30-120-1021
(VAC) citation(s)

Regulation title(s) | Amount, Duration, and Scope of Services: EPSDT Services; Waiver
Services: Consumer-Directed Special Requirements (DD Waiver);
Covered services; Limits on Covered Services and Consumer-
Directed Special Requirements (ID Waiver)

Action title | No Coverage of Overtime Hours for CD Personal Assistance, Respite
and Companion Services

Final agency action date

Date this document
prepared

When a regulatory action is exempt from executive branch review pursuant to § 2.2-4002 or § 2.2-4006 of the Virginia
Administrative Process Act (APA) or an agency’s basic statute, the agency is not required, however, is encouraged to
provide information to the public on the Regulatory Town Hall using this form. Note: While posting this form on the
Town Hall is optional, the agency must comply with requirements of the Virginia Register Act, Executive Orders 17
(2014) and 58 (1999), and the Virginia Register Form, Style, and Procedure Manual.

Brief summary

Please provide a brief summary of the proposed new regulation, proposed amendments to the existing
regulation, or the regulation proposed to be repealed. Alert the reader to all substantive matters or
changes. If applicable, generally describe the existing regulation.

This action establishes that DMAS will not authorize or reimburse for more than 40 hours per
week for consumer-directed personal assistance, respite and companion services for any one
provider working for any one consumer. An attendant may exceed 40 hours of work in a week
working for multiple consumers. (Consumers may receive more than 40 hours of service, if
authorized, if more than one provider delivers that care.) This limit will not apply to live-in
attendants consistent with the U.S. Department of Labor's requirements (Fact Sheet 79B). This
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change has been required by the 2016 session of the Virginia General Assembly and eliminates
inconsistencies regarding pay for services in excess of 40 hours. This action applies to EPSDT-
covered attendant services as well as waiver-covered attendant services.

Statement of final agency action

Please provide a statement of the final action taken by the agency including: 1) the date the action was
taken; 2) the name of the agency taking the action; and 3) the title of the regulation.

I hereby approve the foregoing Agency Background Summary with the attached amended
regulations, No Coverage of Overtime Hours for CD Personal Assistance, Respite, and
Companion Services (12 VAC 30-50-130, 12 VAC 30-120-731, 12 VAC 30-120-924, 12 VAC
30-120-1021) and adopt the action stated therein. I certify that this final exempt regulatory
action has completed all the requirements of the Code of Virginia § 2.2-4006(A), of the
Administrative Process Act.

Date Cynthia B. Jones, Director

Dept. of Medical Assistance Services

Legal basis

Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant citations to the Code of Virginia or General Assembly chapter number(s), if
applicable, and (2) promulgating entity, i.e., agency, board, or person. Your citation should include a
specific provision authorizing the promulgating entity to regulate this specific subject or program, as well
as a reference to the agency/board/person’s overall requlatory authority.

The Code of Virginia (1950) as amended, § 32.1-325, grants to the Board of Medical Assistance
Services the authority to administer and amend the Plan for Medical Assistance. The Code of
Virginia (1950) as amended, § 32.1-324, authorizes the Director of DMAS to administer and
amend the Plan for Medical Assistance according to the Board's requirements. The Medicaid
authority as established by § 1902 (a) of the Social Security Act [42 U.S.C. 1396a] provides
governing authority for payments for services.

The 2016 Acts of Assembly, Chapter 780 Item 306 PPPP states that, "The Department of
Medical Assistance Services shall amend the state plan under Title XIX of the Social Security
Act, and any necessary waivers, to reflect that no authority is provided for the payment of
overtime for Medicaid-reimbursed consumer-directed personal assistance, respite and companion
services. The Department shall implement the necessary regulatory changes and other necessary
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measures to be consistent with federal approval of any appropriate state plan and/or waiver
changes, and prior to the completion of any regulatory process undertaken in order to effect such
change."

Substance

Please briefly identify and explain the new substantive provisions, the substantive changes to existing
sections, or both where appropriate. (Provide more detail about these changes in the “Detail of changes”
section.) Please be sure to define any acronyms.

This action affects the Amount, Duration, and Scope of Services: Early and Periodic Screening,
Diagnosis and Treatment Services as well as DMAS' home and community based waiver
programs that offer consumer directed services. Waiver Services: Family and Individual
Supports (FIS) (12 VAC 30-120-700 et seq.), Elderly or Disabled with Consumer Direction
(EDCD) (12 VAC 30-120-900 et seq.), and Community Living (CL) (12 VAC 30-120-1000 et

seq.).

Currently, all three affected waivers (FIS, EDCD, and CL) allow individuals to obtain personal
assistance, respite, and companion services through either the agency-directed or consumer-
directed models of service delivery. The agency-directed model relies on businesses whose
employees provide the approved hands-on care of personal care services, respite services, and
companion services. The consumer-directed model relies on the Medicaid-eligible individual to
hire his own personal assistant or attendant while the individual or a family member performs
employer functions (as the employer of record). The Medicaid-eligible individual is allowed to
choose either the agency-directed model or the consumer-directed model or some combination of
both.

Consumer-directed personal assistance, respite, and companion services are also covered for
children via the Early and Periodic Screening, Diagnosis, and Treatment benefit (12 VAC 30-50-
130 B) in the State Plan for Medical Assistance.

The current policy in all three affected waivers (DD, EDCD, ID) and EPSDT is silent concerning
the provision of overtime pay for assistants or attendants of consumer directed personal care,
respite care and companion services. DMAS is currently receiving a consistent number of
reimbursement requests that exceed 40-hours per week for assistants or attendants who serve a
single consumer. Currently, no regulatory authority exists to authorize, reimburse, or deny
reimbursement to assistants or attendants who exceed the 40-hour per week limit. The General
Assembly provides no authority nor funding for overtime pay.

The intent of this action is to ensure that Medicaid authorization and reimbursement for
consumer-directed personal care, respite and companion services is limited to 40 hours per week
for an attendant serving a single consumer. Attendants are still permitted to serve multiple
consumers and be paid for more than 40 hours per week of work for multiple individuals. This
limit will not be applied to live-in assistants or attendants consistent with the U.S. Department of
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Labor's requirements, under the authority of the Fair Labor Standards Act, as set out in Fact
Sheet 79B.

DMAS is complying with the legislative mandate contained in the 2016 Acts of Assembly
previously referenced by proposing the 40-hour per week limit for reimbursement.

Family Impact

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability including to what extent the regulatory action will: 1) strengthen or erode the authority and rights
of parents in the education, nurturing, and supervision of their children; 2) encourage or discourage
economic self-sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and
one’s children and/or elderly parents; 3) strengthen or erode the marital commitment; and 4) increase or
decrease disposable family income.

These changes do not strengthen or erode the authority or rights of parents in the education,
nurturing, and supervision of their children; nor encourage or discourage economic self-
sufficiency, self-pride, and the assumption of responsibility for oneself, one’s spouse, and one’s
children and/or elderly parents. It does not strengthen or erode the marital commitment, but may
decrease disposable family income depending upon which provider the recipient chooses for the
item or service prescribed.



