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In a short paragraph, please summarize all substantive changes that are being proposed in this
regulatory action.

The proposed regul ation was adopted as a replacement for an “emergency” regulation to comply
with amendments to Chapter 29 of Title 54.1, mandating the licensure of midwives and the third
enactment clause in Chapters 719 and 917 of the 2005 Acts of the Assembly, which states:

“That the Board of Medicine shall promulgate regulations to implement the provisions of this act
to be effective within 280 days of its enactment.” The emergency regulation isin effect from
December 21, 2005 to December 20, 2006.

The key provisions of the new regulation include the qualifications for licensure (which are
established in the Code), the requirements for disclosure to a client seeking midwifery care
(which are largely set out in the Code), and the standards for ethical practice (which are taken
from the standards of the North American Registry of Midwives and the standards set for all
professions licensed by the Board).

Legal basis
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Please identify the state and/or federal legal authority to promulgate this proposed regulation, including
(1) the most relevant law and/or regulation, including Code of Virginia citation and General Assembly
chapter number(s), if applicable, and (2) promulgating entity, i.e., the agency, board, or person. Describe
the legal authority and the extent to which the authority is mandatory or discretionary.

Regulations are promulgated under the generd authority of Chapter 24 of Title 54.1 of the Code of
Virginia. Section 54.1-2400, which provides the Board of Medicine the authority to promulgate
regulations to administer the regulatory system:

8 54.1-2400 -General powers and duties of health regulatory boards
The general powers and duties of health regulatory boards shall be:

6. To promulgate regulations in accordance with the Administrative Process Act (8§ 9-6.14:1 et
seg.) which are reasonable and necessary to administer effectively the regulatory system. Such
regulations shall not conflict with the purposes and intent of this chapter or of Chapter 1 (8 54.1-
100 et seq.) and Chapter 25 (8 54.1-2500 et seq.) of thistitle. ...

The specific authority to regulate and license midwivesisin Chapter 29 of Title 54.1:

§54.1-2957.8. Licensure of midwives, requisite training and educational requirements, fees.

A. It shall be unlawful for any person to practice midwifery in the Commonwealth or use the title
of licensed midwife unless he holds a license issued by the Board. The Board may license an
applicant as a midwife after such applicant has submitted evidence satisfactory to the Board that
he has obtained the Certified Professional Midwife (CPM) credential pursuant to regulations
adopted by the Board and in accordance with the provisions of 88 54.1-2915 and 54.1-2916.

B. Persons seeking licensure as a midwife shall submit such information as required in the form
and manner determined by the Board.

C. Persons seeking licensure shall pay the required license fee as determined by the Board.
8 54.1-2957.9. Regulation of the practice of midwifery.

The Board shall adopt regulations governing the practice of midwifery, upon consultation with
the Advisory Board on Midwifery. The regulations shall (i) address the requirements for
licensure to practice midwifery, including the establishment of standards of care, (ii) be
consistent with the North American Registry of Midwives' current job description for the
profession and the National Association of Certified Professional Midwives' standards of
practice, except that prescriptive authority and the possession and administration of controlled
substances shall be prohibited, (iii) ensure independent practice, (iv) provide for an appropriate
license fee, and (v) include requirements for licensure renewal and continuing education. Such
regulations shall not (a) require any agreement, written or otherwise, with another health care
professional or (b) require the assessment of a woman who is seeking midwifery services by
another health care professional.
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License renewal shall be contingent upon maintaining a Certified Professional Midwife
certification.

Purpose

Please explain the need for the new or amended regulation by (1) detailing the specific reasons why
this regulatory action is essential to protect the health, safety, or welfare of citizens, and (2) discussing
the goals of the proposal and the problems the proposal is intended to solve.

The purpose of the regulatory action is compliance with a statutory mandate for the licensure of
midwives. The goal isto adopt the minimal requirements for licensure and practice within the
parameters set in law, but to add those provisions and disclosures that encourage the client to
make an informed choice for midwifery care. Regulations also establish standards for ethical
practice, including provisions for client confidentiality, informed consent for care, responsible
action by the midwife in emergency situations, collaboration with other professions, record-
keeping, sexua contact and other standards consistent with alicensed professional.

Substance

Please briefly identify and explain the new substantive provisions, the substantive changes to existing
sections, or both where appropriate. (More detail about these changes is requested in the “Detail of
changes” section.)

The substantive provisions of these regulations include definitions for certain words and terms,
fees for applicants and licensees, requirements for initial licensure and practice while enrolled in
an accredited midwifery program, biennial renewal of licensure and criteriafor inactive licensure
and reinstatement of licensure. Practice standards are established including requirements for
disclosures to clients, confidentiality, maintenance and disclosure of client records, practitioner-
client relationships, practitioner responsibility, advertising ethics, recommending vitamins,
minerals and food supplements, solicitations and referrals, sexual contact and refusal to provide
information.

Issues

Please identify the issues associated with the proposed regulatory action, including:

1) the primary advantages and disadvantages to the public, such as individual private citizens or
businesses, of implementing the new or amended provisions;

2) the primary advantages and disadvantages to the agency or the Commonwealth; and

3) other pertinent matters of interest to the regulated community, government officials, and the public.

If the regulatory action poses no disadvantages to the public or the Commonwealth, please so indicate.

1) The primary advantage to the public would be assurance that a person practicing midwifery
and providing care to an expectant mother and her newborn has met certain standards for
minimal competency and for her practice. With licensure, the public is better protected because
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thereis aregulatory system within the Board of Medicine to check credentials and license
qualified individuals and then to take disciplinary action if alicensee violates a provision of law

or regulation in the practice of midwifery.

2) There are no advantages or disadvantages to the agency or the Commonwealth.

3) There are no other matters of interest.

Economic impact

Please identify the anticipated economic impact of the proposed regulation.

Projected cost to the state to implement and
enforce the proposed regulation, including
(a) fund source / fund detail, and (b) a
delineation of one-time versus on-going
expenditures

a) Asaspecia fund agency, the Board must generate
sufficient revenue to cover its expenditures from
non-general funds, specifically the renewa and
application feesit charges to practitionersfor
necessary functions of regulation; b) The agency will
incur some one-time costs (less than $1,000) for
mailings to the Public Participation Guidelines
mailing lists, conducting a public hearing, and
sending notice of final regulationsto regulated
entities. Since most mailingsto the PPG ligt are
handled electronicaly, thereis very little costs
involved. Every effort will be made to incorporate
those into anticipated mailings and Board meetings
already scheduled. The on-going expenditures rel ated
to licensure and discipline are incorporated into the
budget of the Board of Medicine. Feesfor midwives
are intended to be sufficient to cover expenditures.

Projected cost of the regulation on localities

None

Description of the individuals, businesses or
other entities likely to be affected by the
regulation

The entitiesthat are likely to be affected by these
regulations would be applicants for licensure as
midwives and those aready licensed.

Agency’s best estimate of the number of such
entities that will be affected. Please include an
estimate of the number of small businesses
affected. Small business means a business entity,
including its affiliates, that (i) is independently
owned and operated and (ii) employs fewer than
500 full-time employees or has gross annual sales
of less than $6 million.

There are currently 7 individuals licensed by the
Board as midwives. Thereisno impact on small
businesses.

All projected costs of the regulation for affected
individuals, businesses, or other entities.
Please be specific. Be sure to include the
projected reporting, recordkeeping, and other
administrative costs required for compliance by
small businesses.

The projected costs of regulation are the fees
charged by the Board as listed in section 30.

Alternatives
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Please describe any viable alternatives to the proposal considered and the rationale used by the agency
to select the least burdensome or intrusive alternative that meets the essential purpose of the action.

There were no viable options to the adoption of regulations; it was mandated by legislation
passed by the 2005 General Assembly. Requirements for initial licensure, continuing
competency for renewal of licensure, disclosure to clients and exceptions for apprentices and
unlicensed persons were all specified in the Code of Virginia.

The Board had the discretion to add disclosure requirements, such as information about hospital
privileges, prescribing privileges and the Birth Injury Fund. The Advisory Board and the full
Board all agreed that disclosure were important to ensure that a client understands that sheis
seeking a non-medical model of care with minimal interventionsin anon-hospital birth setting.
The client should also understand that the Birth Injury Fund will not be available to her, and that
the midwife does not have malpractice liability insurance.

Public comment

Please summarize all comments received during public comment period following the publication of the
NOIRA, and provide the agency response.

The Notice of Intended Regulatory Action was published in the Register on January 23, 2006
and sent to the Public Participation Guidelines list with comment requested until February 22,
2006. Therewere six commentsin favor of adopting the regulations as currently in effect.
Several of the commenters also requested that the Board work towards a statutory change to
authorize midwives to possess and administer controlled substances. While that is not a
comment on regulations, the Board has formed an ad hoc committee to work with the Advisory
Board on Midwifery on that issue.

Family impact

Please assess the impact of the proposed regulatory action on the institution of the family and family
stability.

Since there are families that choose midwifery care instead of care by alicensed doctor or
certified nurse midwife, these regulations will provide those families a standard for that care,
minimal qualifications for licensure and accountability for practice.

Detail of changes

Please detail all changes that are being proposed and the consequences of the proposed changes.
Detail all new provisions and/or all changes to existing sections.
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If the proposed regulation is intended to replace an emergency regulation, please list separately (1) all
changes between the pre-emergency regulation and the proposed regulation, and (2) only changes made
since the publication of the emergency regulation.

Current Proposed Current Proposed change and rationale

section new section | requirement

number number
n/a 10 n/a Section 10 establishes definitions for words and terms used

in this chapter. Subsection A lists those that have the
meanings ascribed to them in § 54.1-2957.7 of the Code of
Virginia.

“Midwife”

“Practicing midwifery”

Subsection B defines other terms that are used in this
chapter, including:

“Board” means the Virginia Board of Medicine.

“Client” means a person receiving midwifery care and shall
be considered synonymous with the word * patient.”
“Controlled substance" means a drug, substance or
immediate precursor in Schedules | through VI as set out in
the Drug Control Act.

“CPM” meansthe Certified Professional Midwife credential
issued by the North American Registry of Midwives.
“NARM” means the North American Registry of Midwives.

na 20 wa Section 20 identifies the public participation guidelinesin
18VACB85-10-10 et seq. as the regulation that provides for
involvement of the public in the development of al
regulations of the Virginia Board of Medicine.

n‘a 30 n/a Section 30 sets out the fees for regulation of the profession.

It provides that fees are not refundable.

1. The application fee for alicense to practice as a midwife
isset at $277.

2. The feefor biennial active license renewal is $312; the
additional feefor late renewal of an active license within
onerenewal cycleis $105.

The application and renewal fees are the same as the lowest
fees for an independent practitioner regulated by the Board
(chiropractors). Doctors of medicine, osteopathic medicine
and podiatry have to report on the physician profile system,
so their feesinclude the additional cost of that program.
Snce the law specifically establishes licensed midwives as
independent practitioners without medical supervision or
direction, it is appropriate that fees are consistent. All other
professions regul ated by the Board have some dependent or
supervised relationship with another practitioner, so fees for
those professions are consistent. In addition, there may be
less than 10 individuals who will be eligible for licensure as
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midwives within the next two years. During that time, fees
for the profession must support the Advisory Board
(composed of five gubernatorial appointees), which meets a
minimum of 4 times per year. Even without the expenses
relating to licensure and discipline, it is doubtful that fees
generated by licensed midwives will be sufficient to offset
the costs of an advisory board. The late fee is set at
approximately 1/3 of the renewal fee for all professions.
Feeswill be reviewed during the process of replacing
emergency regulations to determine whether revenueis
sufficient to offset expenditures.

3. Thefeefor biennial inactive license renewal is $168; the

additional feefor late renewal of an inactive license within
onerenewal cycleis $55.
Fees for inactive licensure are set at approximately ¥z of the
active fee for all professions.
4. Thefeefor reinstatement of alicense that has expired for
aperiod of two years or more is $367, in addition to the late
fee for each year in which the license has been |apsed, not to
exceed atotal of four years. The fee must be submitted with
an application for licensure reinstatement.

Feesfor reinstatement are set to include the unpaid renewal
fee and an administrative fee for review of a reinstatement
application, plusthe late fees for the yearsin which the
licenseis lapsed, not to exceed 4 years, so the total costs
will not become prohibitive..

5. Thefeefor aletter of good standing/verification of a
license to another jurisdiction is $10.

Standard fee for this activity.

6. The fee for an application for reinstatement if alicense
has been revoked or if an application for reinstatement has
been previously denied is $2,000.

Thisisthe feefor all professions regulated by this Board
and isintended to offset the costs associated with an
investigation and preparation of document to support or
deny the application.

7. The fee for aduplicate wall certificate is $15.

Sandard fee for this activity.
8. Thefee for aduplicate renewal licenseis $5.

Standard fee for this activity.

9. Thefee for areturned check is $25.

Standard fee for this activity.

n/a 40 n/a Section 40 establishes the qualifications for licensure

A. An applicant for board licensure shall submit:

1. The required application on aform provided by the board
and the application fee as prescribed in 18V AC85-130-30;
2. Evidence satisfactory to the board of current certification
asaCPM; and

3. A report from NARM indicating whether there has ever
been any adverse action taken against the applicant.

B. If an applicant has been licensed or certified in another
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jurisdiction, he shall provide on the application information
on the status of each license or certificate held and on any
disciplinary action taken or pending in that jurisdiction.
18V ACB85-130-45. Practice while enrolled in an accredited
midwifery education program.

A person may perform tasks related to the practice of
midwifery under the direct and immediate supervision
of alicensed doctor of medicine or osteopathy, a
certified nurse midwife, or alicensed midwife while
enrolled in an accredited midwifery education program
or during completion of the North American Registry
of Midwives Portfolio Evaluation Process Program
without obtaining alicense issued by the board until he
has taken and received the results of any examination
required for CPM certification or for a period of three
years, whichever occurs sooner. For good cause
shown, a person may request that the Board grant any
extension of time beyond the three years, for a period
not to exceed one additional year.

n/a 50 n/a Section 50 establishes the requirements for biennial renewal
of licensure.

A. A licensed midwife must renew his license biennially
during his birth month in each odd-numbered year by:

1. Paying to the board the renewal fee as prescribed in
section 30; and

2. Attesting to having current, active CPM certification by
NARM.

B. A licensed midwife whose license has not been renewed
by the first day of the month following the month in which
renewal isrequired shall not be considered licensed in
Virginia

C. An additional fee to cover administrative costs for
processing alate application renewal isimposed by the
board as prescribed in section 30.

All licensees of the Board renew biennially, either in even or
odd years, so theruleisconsistent. Thereisalso a late fee
imposed for all licensees who fail to renew by the expiration
date on the license. The law specifically mandates an active
CPM certification for renewal: “ License renewal shall be
contingent upon maintaining a Certified Professional
Midwife certification.” (854.1-2957.9)

n/a 60 n/a Section 60 establishes regulations for inactive licensure.

A. To beissued an inactive license, alicensed midwife who
holds a current, unrestricted license in Virginia can make a
request on the renewal application and submit the required
fee.

1. The holder of an inactive license is not be required to
maintain current, active certification by NARM

2. Aninactive licensee is not entitled to perform any act
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requiring alicense to practice midwifery in Virginia.

B. An inactive licensee can reactivate his license by paying
the difference between the current renewal fee for inactive
licensure and the renewal fee for active licensure for the
biennium in which the license is being reactivated and
submitting documentation of having current, active
certification by NARM.

C. The board reserves the right to deny arequest for
reactivation to any licensee who has been determined to
have committed an act in violation of 854.1-2915 of the
Code of Virginiaor any provision of this chapter.

The rulesfor inactive licensure are similar to those for other
professions. An inactive license does not entitle a midwife
to practice, so does not require continuing education or
current certification. In order to resume active practice, a
license midwife must document that certification has been
made current and active as evidence of competency to
engage in active practice.

n/a 70 n/a Section 70 establishes regulations for reinstatement of a
license.

A licensed midwife who alows hislicense to lapse for a
period of two years or more and chooses to resume practice
must submit a reinstatement application, information on
practice and licensure in other jurisdictions for the period in
which the license was lapsed in Virginia, proof of current,
active certification by NARM, and the fee for reinstatement
of hislicense as prescribed in section 30.

B. A licensed midwife whose license has been revoked by
the board and who wishes to be reinstated must make a new
application to the board, hold current, active certification by
NARM, and pay the fee for reinstatement of arevoked
license as prescribed in section 30.

Requirements for reinstatement entail payment of specified
fees, as necessary to conduct a background investigation
and hearing, and proof of current competency to practice
safely in Virginia.

n/a 80 n/a Section 80. Disclosures.

A licensed midwifeisrequired to provide written
disclosuresto any client seeking midwifery care. The
licensed midwife must review each disclosure item and
obtain the client’ s signature as evidence that the disclosures
have been received and explained. Required disclosures
include:

1. A description of the licensed midwife's qualifications,
experience, and training;

2. A written protocol for medical emergencies, including
hospital transport, particular to each client;

3. A statement as to whether the licensed midwife has
hospital privileges;

4. A statement that alicensed midwife is prohibited from
prescribing, possessing or administering controlled
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substances,

5. A description of the midwives model of care;

6. A copy of the regulations governing the practice of
midwifery;

7. A statement as to whether the licensed midwife carries
malpractice or liability insurance coverage, and if so, the
extent of that coverage;

8. An explanation of the Virginia Birth-Related
Neurological Injury Compensation Fund and a statement
that licensed midwives are currently not covered by the
Fund; and

9. A description of theright to file acomplaint with the
Board of Medicine and with NARM and the procedures and
contact information for filing such complaint.

The Code of Virginia mandates that a licensed midwife
provide disclosure in writing to anyone seeking care. The
law specifies the following elements of disclosure:

§ 54.1-2957.11. Requirements for disclosure.

Any person practicing as a licensed midwife shall provide
disclosure of specific information in writing to any client to whom
midwifery careis provided. Such disclosure shall include (i) a
description of the midwife's qualifications, experience, and
training; (ii) a written protocol for medical emergencies,
including hospital transport, particular to each client; (iii) a
description of the midwives model of care; (iv) a copy of the
regulations governing the practice of midwifery; (v) a statement
concerning the licensed midwife's malpractice or liability
insurance coverage; (vi) a description of theright to filea
complaint with the Board of Medicine and the procedures for
filing such complaint; and (vii) such other information asthe
Board of Medicine determines is appropriate to allow the client to
make an informed choice to select midwifery care.
The “ other information” determined by the Advisory Board
and the Board of Medicine to be necessary and appropriate
to allow the client to make informed choice includes:
e A statement about whether the midwife has hospital
privileges (none does at this time)
e Astatement that the midwife cannot prescribe,
possess or administer drugs
e Anexplanation of the Birth Injury Fund and an
explanation that the midwife is not covered
e Adescription of theright to file a complaint with
NARM (the credentialing body that can take action
against a midwife's credential)

n/a

90

n/a

Sections 90 through130 are standards for professional
conduct. They are identical to those adopted for all
professions regulated by the Board, with language that is
applicable to the profession of midwifery. For example,
midwives refer to women they serve as*“ clients’ rather than
“ patients’

10
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Section 90 establishes the rule for confidentiality.

A practitioner shall not willfully or negligently breach the
confidentiality between a practitioner and aclient. A breach
of confidentiality that is required or permitted by applicable
law or beyond the control of the practitioner shall not be
considered negligent or willful.

n/a 100 n/a Section 100 specifies regulations for client records.

A. Practitioners shall comply with provisions of § 32.1-
127.1:03 of the Code of Virginiarelated to the
confidentiality and disclosure of client records.

B. Practitioners shall provide client records to another
practitioner or to the client or his personal representative in
atimely manner in accordance with provisions of § 32.1-
127.1:03 of the Code of Virginia.

C. Practitioners shall properly manage client records and
shall maintain timely, accurate, legible and complete client
records. Practitioners shall clearly document objective
findings, decisions and professional actions based on
continuous assessment for on-going midwifery care.

D. Practitioners shall document aclient’s decisions
regarding choices for care, including informed consent or
refusal of care. Practitioners shall clearly document when a
client’s decisions or choices are in conflict with the
professional judgment and legal scope of practice of the
licensed midwife.

E. Practitioners shall maintain a client record for aminimum
of six years following the last client encounter with the
following exceptions:

1. Records of aminor child shall be maintained until the
child reaches the age of 18 or becomes emancipated, with a
minimum time for record retention six years from the last
client encounter regardless of the age of the child ;

2. Records that have previously been transferred to another
practitioner or health care provider or provided to the client
or his personal representative; or

3. Records that are required by contractual obligation or
federal law may need to be maintained for alonger period of
time.

F. From (insert effective date of regulations) practitioners
shall in some manner inform all clients concerning the time
frame for record retention and destruction. Client records
shall only be destroyed in a manner that protects client
confidentiality, such as by incineration or shredding.

11
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G. When a practitioner is closing, selling or relocating his
practice, he shall meet the requirements of 8 54.1-2405 of
the Code of Virginiafor giving notice that copies of records
can be sent to any like-regulated provider of the client's
choice or provided to the client.

n‘a 110 n/a Section 110 setsthe rules for practitioner-client
communication and for the termination of arelationship.

A. Communication with clients.

1. Except as provided in § 32.1-127.1:03 F of the Code of
Virginia, apractitioner shall accurately inform aclient or his
legally authorized representative of the client’ s assessment
and prescribed plan of care. A practitioner shall not
deliberately make afalse or misleading statement regarding
the practitioner’ s skill or the efficacy or value of atreatment
or procedure directed by the practitioner.

2. A practitioner shall present information relating to the
client’s careto aclient or hislegally authorized
representative in understandabl e terms and encourage
participation in the decisions regarding the client’s care.

3. Before any invasive procedure is performed, informed
consent shall be obtained from the client. Practitioners shall
inform clients of the risks, benefits, and alternatives of the
recommended procedure that a reasonably prudent licensed
midwife practicing in Virginiawould tell aclient. Inthe
instance of aminor or aclient who isincapable of making
an informed decision on his own behalf or is incapable of
communicating such adecision dueto a physical or mental
disorder, the legally authorized person available to give
consent shall be informed and the consent documented.

B. Termination of the practitioner/client relationship.

1. The practitioner or the client may terminate the
relationship. In either case, the practitioner shall make a
copy of the client record available, except in situations
where denial of accessisalowed by law.

2. Except as provided in § 54.1-2962.2 of the Code of
Virginia, a practitioner shall not terminate the relationship or
make his services unavailable without documented notice to
the client that allows for a reasonable time to obtain the
services of another practitioner.

n/a 120 n/a Section 120 sets out rules for practitioner responsibility.

A. A practitioner shall:

1. Transfer care immediately in critical situations that are
deemed to be unsafe to a client or infant and remain with the
client until the transfer is compl ete;

2. Work collaboratively with other health professionals and
refer aclient or an infant to appropriate health care
professionals when either needs care outside the midwife's

12
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scope of practice or expertise; and

3. Base choices of interventions on empirical and/or
research evidence that would indicate the probable benefits
outweigh the risks.

B. A practitioner shall not:

1. Perform procedures or techniques that are outside the
scope of his practice or for which heis not trained and
individually competent;

2. Knowingly allow apprentices or subordinates to
jeopardize client safety or provide client care outside of the
apprentice’s or subordinate’ s scope of practice or area of
responsibility. Practitioners shall delegate client care only to
those who are properly trained and supervised; and

3. Exploit the practitioner/client relationship for personal
gain.

n/a

130

n/a

Section 130 establishes rules for ethical advertising.

A. Any statement specifying afee, whether standard,
discounted or free, for professional services which does not
include the cost of all related procedures, services and
products which, to a substantial likelihood, will be necessary
for the completion of the advertised service as it would be
understood by an ordinarily prudent person shall be deemed
to be deceptive or mideading, or both. Where reasonable
disclosure of al relevant variables and considerationsis
made, a statement of arange of pricesfor specifically
described services shall not be deemed to be deceptive or
misleading.

B. Advertising a discounted or free service, examination, or
treatment and charging for any additional service,
examination, or treatment which is performed as a result of
and within 72 hours of the initial office visit in response to
such advertisement is unprofessional conduct unless such
professional services rendered are as a result of a bona fide
emergency. This provision may not be waived by agreement
of the client and the practitioner.

C. Advertisements of discounts shall disclose the full fee
that has been discounted. The practitioner shall maintain
documented evidence to substantiate the discounted fees and
shall make such information available to a consumer upon
request.

D. A licensee shall disclose the complete name of the board
which conferred the certification when using or authorizing
the use of the term “board certified” or any similar words or
phrase calculated to convey the same meaning in any
advertising for his practice.

E. A licensee of the board shall not advertise information

13
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which isfalse, misleading, or deceptive. For an
advertisement for asingle practitioner, it shall be presumed
that the practitioner is responsible and accountable for the
validity and truthfulness of its content. For an
advertisement for a practice in which there is more than one
practitioner, the name of the practitioner or practitioners
responsible and accountable for the content of the
advertisement shall be documented and maintained by the
practice for at least two years.

n/a 140 n/a Section 140 sets out rules for vitamins, minerals and food
supplementsin amidwife' s practice.

A. The recommendation or direction for the use of vitamins,
minerals or food supplements and the rationale for that
recommendation shall be documented by the practitioner.
The recommendation or direction shall be based upon a
reasonable expectation that such use will result in a
favorable client outcome, including preventive practices,
and that a greater benefit will be achieved than that which
can be expected without such use.

B. Vitamins, minerals, or food supplements, or a
combination of the three, shall not be sold, dispensed,
recommended, prescribed, or suggested in doses that would
be contraindicated based on the individual client’s overal
medical condition and medications.

C. The practitioner shall conform to the standards of his
particular branch of the healing arts in the therapeutic
application of vitamins, minerals or food supplement

therapy.

n/‘a 150 n/a Section 150 prohibits solicitation or remuneration in
exchange for referral.

A practitioner shall not knowingly and willfully solicit or
receive any remuneration, directly or indirectly, in return for
referring an individual to afacility or institution as defined
in 837.1-179 of the Code of Virginia, or hospital as defined
in 832.1-123 of the Code of Virginia

Remuneration shall be defined as compensation, received in
cash or in kind, but shall not include any payments, business
arrangements, or payment practices allowed by Title 42,
§1320a-7b(b) of the United States Code, as amended, or any
regulations promulgated thereto.

n/a 160 n/a Section 160 sets out the rules for sexual contact.

A. For purposes of § 54.1-2915 A 12 and A 19 of the Code
of Virginiaand this section, sexua contact includes, but is
not limited to, sexual behavior or verbal or physical

14
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behavior which:

1. May reasonably be interpreted as intended for the sexual
arousal or gratification of the practitioner, the client, or both;
or

2. May reasonably be interpreted as romantic involvement
with a client regardless of whether such involvement occurs
in the professional setting or outside of it.

B. Sexual contact with aclient.

1. The determination of when a person isaclient for
purposes of § 54.1-2915 A 19 of the Code of Virginiais
made on a case-by-case basis with consideration given to the
nature, extent, and context of the professional relationship
between the practitioner and the person. The fact that a
person is not actively receiving treatment or professional
services from a practitioner is not determinative of this
issue. A person is presumed to remain a client until the
client-practitioner relationship is terminated.

2. The consent to, initiation of, or participation in sexual
behavior or involvement with a practitioner by a client does
not change the nature of the conduct nor negate the statutory
prohibition.

C. Sexual contact between a practitioner and aformer client.

Sexual contact between a practitioner and aformer client
after termination of the practitioner-client relationship may
still constitute unprofessional conduct if the sexual contact
isaresult of the exploitation of trust, knowledge, or
influence of emotions derived from the professional
relationship.

D. Sexual contact between a practitioner and a key third
party shall constitute unprofessional conduct if the sexual
contact isaresult of the exploitation of trust, knowledge or
influence derived from the professional relationship or if the
contact has had or islikely to have an adverse effect on
client care. For purposes of this section, key third party of a
client shall mean: spouse or partner, parent or child,
guardian, or legal representative of the client.

E. Sexua contact between a supervisor and atrainee or
apprentice shall constitute unprofessional conduct if the
sexual contact is aresult of the exploitation of trust,
knowledge or influence derived from the professional
relationship or if the contact has had or islikely to have an
adverse effect on client care.

n/a

170

n/a

Section 170 prohibits the midwife from refusing to provide
information.
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A practitioner shall not willfully refuse to provide
information or records as requested or required by the board
or its representative pursuant to an investigation or to the
enforcement of a statute or regulation.

Changes from emergency regulations:

In response to comment from board members that the use of the “masculine” pronouns seemed
inappropriate in this chapter, given that the licensed midwife and her client are likely female, the
regulation was rewritten to be gender neutral by substituting language to avoid the use of “he” or
“his.” There were no substantive changes in the emergency regulations currently in effect.
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