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The purpose of this memorandum isto provide agenerd summary guidance document regarding the
regulatory requirements associated with Emer gency Permits under the Virginia Hazardous Waste
Management Regulations (VHWMR) under 9V AC-20-60, and as incorporated by reference, the
RCRA Regulations.

Thisguidance isintended for use by any facility which may be subject to the regulatory requirements
under the above Regulations and, in particular, to immediate responses to sugpected presence of military
munitions, other explosive materid, or an explosive device, which pose an immediate threet to human
hedlth, public safety, property or the environment.

These below cited RCRA Regulations essentially specify the following with regard to an
emer gency: During theimmediate responsesto emer gencies involving military munitions, an
explosivedevice, or other explosive material, as determined by an explosive or munitions
emer gency response specialist, and if conducted in accordance with the requirements of the
RCRA Regulations, then theimmediate response would not be subject to theRCRA
(VHWMR) per mitting, emergency permit, generator, and transportation (manifest, etc.)
requirements. However, any person who continues or initiates hazardous waste treatment or
containment activities after theimmediate responseisover issubject to all applicable
requirements of thispart (Part 270) for those activities. Hazardous Waste Manifest and
Hazardous waste trangportation requirements may be applicable after immediate trestment associated
with the immediate responsg, if the materid continues to have a hazardous waste characterigtic or is
consdered a listed hazardous waste under the RCRA Regulations.

If an emergency responseisnot consider ed time critical emergency responsein accordance
with these below RCRA Regulations, then the Department of Environmental Quality needsto
be contacted for an Emergency Permit for the storage, treatment, and/or transportation of the
hazardous waste material. (Also see below: 40 CFR Part 270, Subpart F, Special Forms of
Permits, § 270.61, Emergency Permit Requirements.)

A summary of the gpplicable RCRA Regulations associated with emergency responses and emergency
permitsis provided below.



The RCRA Regulations under 40 CFR Part 270, The Hazar dous Waste Permit Program, 8
270.1(c)(3), Further Exclusions, specifies:

(i) A person isnot required obtain a RCRA permit for treatment or containment
activities taken during immediate response to any of the following situations:

(A)  Adischarge of a hazardous waste;
(B)  Animminent and substantial thereat of a discharge of hazardous waste;
(C) Adischarge of amaterial which, when discharged, becomes a hazardous waste.

(D)  Animmediate threat to human health, public safety, property, or the
environment from the known or suspected presence of military munitions, other
explosive material, or an explosive device, as determined by an explosive or
munitions emer gency response specialist asdefined in 40 CFR  § 260.10.

(i) Any person who continues or initiates hazar dous waste treatment or containment
activities after theimmediate responseisover issubject to all applicable requirements
of thispart (Part 270) for those activities.

(i) Inthe case of emergency responsesinvolving military munitions, the responding
military emergency response specialists organizational unit must retain recordsfor
three year sidentifying the dates of the response, the responsible per sons responding,
the type and description of material addressed, and its disposition.

(For convenience, the RCRA Regulaions definitionsunder 40 CFR 8§ 260.10 are provided at the
end of thisdocument in Appendix 1 for the following: 1) explosive or munitions emergency
response pecidig, 2) explosives or munitions emergency, 3) explosives or munitions emergency
response, and military munitions,)

The RCRA Regulations, under 40 CFR Part 266, Subpart M, Military Munitions, identifieswhen
military munitions becomes a solid waste, when amilitary munition is not a solid wadte, and if these
wastes are a so hazardous under Part 266, Subpart M or 40 CFR Part 261, the management standards
that apply to the wastes. (It should be noted that under 40 CFR § 266.201, additiona definitions are
provided that apply to Part 266, Subpart M. These definitions are dso included in Appendix 1 of this
Guidance Document.)

Under 40 CFR Part 266, Subpart M, Military Munitions, § 266.204, Standar ds Applicable to
Emer gency Responses, specifies: Explosives and munitions emergencies involving military
munitions or explosives are subject to 40 CFR 88 262.10(i), 263.10(e), 264.1(g)(8), 265.1(c)(11),
and 270.1(c)(3), or_alternatively to 40 CFR 270.61, Emergency Permits.

Of these above citations under 8§ 266.204, it should be noted that § 270.1(c)(3), Further
Exclusions, (discussed above) identifies when a facility or person isnot required to obtain an
Emergency Permit for emergenciesinvolving military munitions, explosive device, or
explosive material.

As specified under § 266.204, the citation of § 264.1(g)(8) and § 265.1(c)(11), both indicate that the
RCRA Treatment, Storage, Digposal (TSD) Facility Standards, under 40 CFR Part 264, and the
Interim Status TSD Standards, respectively, do not gpply to a person engaged in treatment or
containment activities during immediate response to any of the Stuationsidentified and discussed under

§ 270.1(c)(3), Further Exdusions (The Regulationsunder § 264.1(g)(8) and § 265.1(c)(11) are
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essentially the same as § 270.1(c)(3), with the exception of the below citation.)

Under both § 264.1(g)(8)(iv) and 8§ 265.1(c)(11)(iv), these regulations specify the following: In
the case of an explosives or munitions emergency responsg, if a Federal, Sate, Tribal or local
official acting within the scope of hisor her official responsibilities, or an explosives or munitions
emergency response specialist, determines that immediate removal of the material or waste is
necessary to protect human health or the environment, that official or specialist may authorize
the removal of the material or waste by transporters who do not have EPA identification
numbers and without the preparation of a manifest. In the case of emergencies involving military
munitions, the responding military emergency response specialist's organizational unit must
retain records for three years identifying the dates of the response, the responsible persons
responding, the type and description of material addressed, and its disposition.

As specified under § 266.204, under 40 CFR Part 263, Standards Applicableto Transporters
of Hazardous Wastes, § 263.10(e) indicatesthat: The regulationsin this part do not apply to
transportation during an explosives or munitions emergency response, conducted in accordance
with 40 CFR 264.1(g)(8)(i)(D) or (iv) or 265.1(c)(11)(i)(D) or (iv), and 270.1(c)(3)(i)(D) or (iii).

Finally, as specified under § 266.204, under 40 CFR Part 262, Standards Applicableto
Generators of Hazardous Waste, the40 CFR 262.10(i), indicates that: Persons responding to
an explosives or munitions emergency in accordance with 40 CFR 264.1(g)(8)(i)(D) or (iv) or
265.1(c)(11)(i)(D) or (iv), and 270.1(c)(3)(i)(D) or (iii) are not required to comply with the
standards of this part.

In addition to the above RCRA regulatory requirements, it is recommended that the facility where an
emergency response occurs, which is excluded from the requirement to obtain a RCRA Emergency
Permit, manifes, etc., that the facility maintains a complete record of the emergency response incident
and the facility should be able to identify the location of the emergency response detonation in the
facility’ s operating record. (Use of a GPS or other coordinate system to identify the location is
suggested.)

40 CER Part 270, Subpart F, Special Forms of Permits, 8§ 270.61, Emer gency Per mit
Requirements

If the emergency response is not excluded from the requirements of an Emergency Permit, as noted
above, then the requirements of § 270.61, Emergency Permits, applies and which specifies the
fallowing:

@ Notwithstanding any other provision of this part or part 124, in the event the Director finds an
imminent and subgtantial endangerment to human hedlth or the environment the Director may
iSSue atemporary emergency permit:

1) To anon-permitted facility to alow trestment, storage, or digposa of hazardous waste
or

2 to a permitted facility to alow treatment, storage, or disposal of a hazardous waste not
covered by an effective permit.

(b) Thisemergency permit:

@ May be ord or written. If ord, it shal be followed in five days by awritten emergency
permit;
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(4)

Q)

(6)

Shdl not exceed 90 days in duration;

Shall clearly specify the hazardous wastes to be received, and the manner and location
of their treatment, storage, or disposd;

May be terminated by the Director at any time without processif he or she determines
that termination is gppropriate to protect human hesalth and the environment;

Shdl be accompanied by a public notice published under 124.10(b) including:

(i) Name and address of the office granting the emergency authorization;

(i) Name and location of the permitted HWM facility;

(ii1) A brief description of the wastes involved;

(iv) A brief description of the action authorized and reasons for authorizing it; and (v)
Duration of the emergency permit; and

Shdl incorporate, to the extent possible and not inconsistent with the emergency
Stuation, al gpplicable requirements of this part and 40 CFR parts 264 and 266.



Appendix 1

40 CER § 260.10, Definitions

Explosives or munitions emer gencymeans a situation involving the suspected or detected presence
of unexploded ordnance (UXO), damaged or deteriorated explosives or munitions, an improvised
explosive device (IED), other potentidly explosve materid or device, or other potentidly harmful
military chemica munitions or device, that crestes an actud or potential imminent threet to human hedth,
including safety, or the environment, including property, as determined by an explosives or munitions
emergency response specidist. Such situations may require immediate and expeditious action by an
explosves or munitions emergency response specidist to control, mitigate, or diminate the threet.

Explosives or munitions emer gency responseneans al immediate response activities by an
explosives and munitions emergency response specidist to control, mitigate, or iminate the actua or
potentia threet encountered during an explosives or munitions emergency. An explosives or munitions
emergency response may include in-place render-safe procedures, treatment or destruction of the
explogves or munitions and/or transporting those items to another location to be rendered safe, treated,
or destroyed. Any reasonable delay in the completion of an explosives or munitions emergency
response caused by a necessary, unforeseen, or uncontrollable circumstance will not terminate the
explosives or munitions emergency. Explosives and munitions emergency re3ponses can occur on elther
public or private lands and are not limited to responses at RCRA facilities.

Explosives or munitions emer gency response specialistneans an individud trained in chemica or
conventiona munitions or explosives handling, trangportation, render-safe procedures, or destruction
techniques. Explosives or munitions emergency response specidigs include Department of Defense
(DOD) emergency explosive ordnance disposa (EOD), technicd escort unit (TEU), and DOD-certified
civilian or contractor personnd; and other Federa, State, or local government, or civilian personnel
amilarly trained in explosives or munitions emergency reponses.

Military munitionameans dl ammunition products and components produced or used by or for the
U.S. Department of Defense or the U.S. Armed Services for nationa defense and security, including
military munitions under the control of the Department of Defense, the U.S. Coast Guard, the U.S.
Department of Energy (DOE), and Nationd Guard personne. The term military munitions includes:
confined gaseous, liquid, and solid propellants, explosives, pyrotechnics, chemica and riot control
agents, smokes, and incendiaries used by DOD components, including bulk explosves and chemica
warfare agents, chemica munitions, rockets, guided and balistic missiles, bombs, warheads, mortar
rounds, artillery ammunition, small arms ammunition, grenades, mines, torpedoes, depth charges, cluster
munitions and dispensers, demolition charges, and devices and components thereof. Military munitions
do not include whally inert items, improvised explosive devices, and nuclear wegpons, nuclear devices,
and nuclear components thereof. However, the term does include non-nuclear components of nuclear
devices, managed under DOE's nuclear weapons program after al required sanitization operations
under the Atomic Energy Act of 1954, as amended, have been completed.



Appendix 1

40 CER Part 266, Subpart M, § 266.10, Definitions

In addition to the definitionsin 40 CFR 260.10, the following definitions gpply to this subpart, Subpart
M:

Aqtiyg range means amilitary range that is currently in service and is being regularly used for range
activities

Chemical agents and munitions are defined asin 50 U.S.C. Section 1521(j)(1).

Director isasdefinedin 40 CFR 270.2

Explosives or munitions emergency response specialist isas defined in 40 CFR 260.10.
Explosives or munitions emergency isas defined in 40 CFR 260.10.

Explosives or munitions emergency responseis as defined in 40 CFR 260.10.

I nactive range means amilitary range that is not currently being used, but thet is gtill under military
control and considered by the military to be a potentid range area, and that has not been put to a new
use that isincompatible with range activities.

Military means the Department of Defense (DOD), the Armed Services, Coast Guard, National
Guard, Department of Energy (DOE), or other parties under contract or acting as an agent for the
foregoing, who handle military munitions.

Military munitions is as defined in 40 CFR 260.10.

Military range means designated land and water areas set aside, managed, and used to conduct
research on, develop, test, and evauate military munitions and explosives, other ordnance, or weapon
systems, or to train military personnd in their use and handling. Ranges include firing lines and positions,
maneuver aress, firing lanes, test pads, detonation pads, impact areas, and buffer zones with restricted
access and exclusionary aress.

Unexploded ordnance (UXO) means military munitions that have been primed, fused, armed, or
otherwise prepared for action, and have been fired, dropped, launched, projected, or placed in such a
manner asto condiitute a hazard to operations, ingtdlation, personnd, or materiad and remain
unexploded ether by mafunction, design, or any other cause.



