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CHAPTER SIX
APA ADVERSARIAL PROCEEDINGS

The Virginia Adminigrative Process Act (“APA”), Code 88 9-6.14:1 et seq., provides for two
types of proceedings that agencies can use to make case decisons. They are: (1) Informd Factfindings
as provided in Code 8 9-6.14:11 (*:11") and (2) Forma Hearings as provided in Code § 9-6.14:12
(*:12"). The DEQ datute at §10.1-1186 aso provides for the issuance of specid orders by the
Director of DEQ pursuant to a:11 Informal Fectfinding.

The following procedures address how to prepare for and conduct these proceedings. At al
times, the APA must be consulted to ensure full compliance with the APA. In addition, the Regiond
Offices are to consult with the Office of Enforcement Coordination and the Office of the Attorney
Generd in pursuing one of these enforcement actions.

INFORMAL FACTFINDINGS AND 1186 SPECIAL ORDERS

After an NOV is issued, the enforcement staff may decide to hold an Informa Factfinding
proceeding in accordance with § 9-6.14:11 of the APA to make a case decision regarding a contested
issue. The intent of the adversarid Informa Factfinding proceeding is to make a required or necessary
case decison without holding a :12 Forma Hearing and, in some cases, to impose an order requiring a
facility to take certain actions or refrain from taking certain actions. These case decisons and orders
are not rendered and entered into by consent. Unlike Consent Orders that may include agreed-to civil
charges, orders issued pursuant to an adversaria :11 proceeding cannot include civil charges or
penalties unless the proceeding isa § 10.1-1186 Special Order proceeding.

There are two type of adversaria :11 proceedings available to the Department which essentialy
differ only in the remedies available to address the noncompliance Stuation. The firgt type is the
gandard Informa Fectfinding proceeding provided for in §9-6.14:11 and the second is a :11
proceeding that results in the issuance of a “1186 Specia Order” as provided in §10.1-1186 of the
Code. The other difference between the two is that 1186 Speciad Orders are orders of the Director,
whereas the case decision and order issued pursuant to a standard :11 proceeding are issued on behaf
of the particular Board. For the most part, the following procedures apply to both types of proceedings
with differences noted where necessary.

A. STANDARD INFORMAL FACTFINDING PROCEEDINGS

The purpose of the sandard Informa Factfinding proceeding varies from media to media.
Under both the Water and Waste Laws, Informa Factfindings can be used only to make a case
decision; they cannot be used to issue orders directing a facility to take an action or refrain from acting.
For example, an Informa Factfinding proceeding can be used to determine whether afacility isin fact an
owner or operator ligble for the correction of a non-compliant Situation.
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Under the Air Law, however, orders directing a facility to act or refran from acting are
permitted. Thus, an order can be issued on behaf of the Air Board ordering a source to undertake
corrective action.

B. 1186 SPECIAL ORDER PROCEEDINGS

Section 10.1-1186(10) of the Code authorizes the Director to issue “1186 Special Orders'
following an informa :11 proceeding. An 1186 Specid Order is “an adminigtrative order issued to any
party that has a stated duration of not more than twelve months and that may impose a civil pendty of
no more than $10,000.” Only the Director can impose civil pendties in an 1186 Specid Order, and
that authority by law cannot be delegated.

This enforcement action should be pursued only if (i) the rdief sought can be achieved within
twelve months and (i) a maximum pendty of $10,000 is adequate.

Asprovided in § 10.1-1186(10), 1186 Specia Orders may be issued to any person to comply

with:
The provisions of any law administered by the Air Pollution Control Board, the State Water

Control Board, and the Virginia Waste Management Board (collectively, the “Boards’), the
Director, or the Department.

Any condition of a permit or certification.
Any regulaion of the Boards.

Any case decison of the Boards or the Director.

C. PRE-PROCEEDING MATTERS

1 Statutory Rights of the Parties
Code § 9-6.14:11(A) provides that partiesto a:11 informal proceeding have the right to:

Have reasonable notice of the conference;

Appear in person or by counsd or other qudified representative for the informd
presentation of factual data, argument or proof;

Have notice of any contrary fact, basis or information in the possession of the agency which
can be relied upon in making an adverse decison;

Receive a prompt decision;

Be informed, briefly and generdly in writing, of any factud or procedurd bass for an
adverse decision; and

Be natified that DEQ intends to consider public data, documents or information.
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2. The Notice of the Proceeding

The Notice of the proceeding lays out the basis for the entire case againg a party, which forces
the gtaff to put the case down on paper and think through whether there is sufficient evidence to support
and prove dl of the aleged violaions. Where appropriate, the Notice can be combined with the NOV
if the decision to hold the : 11 proceeding is made at that stage of enforcement.

The Notice must be in writing and contain:
A recitation of therights of the party found in 8 9-6.14:11 and set forth above.
The date and time set for the proceeding and the place where it will be held.

The nature of the proceeding. For example, is the proceeding being held to decide whether
or not solid waste has been illegaly disposed of ? Isit being held with the intent to issue an
1186 Specid Order containing penaties?

The basic law or laws under which the agency intends to exercise its authority. If the
Department intends to seek an 1186 Specid Order, § 10.1-1186 needs to be cited.

The facts and pertinent law or regulations implicated for each dleged violation.

What type of remedy will be sought, to include an 1186 Specia Order and civil pendtiesif
gpplicable.

Any public data, document and information upon which the agency plans to rey, as
provided in § 9-6.14:11(B).

The Notice must be ddivered to the named party by one of the following methods: (i) by
certified mail, return receipt requested; (ii) by hand-ddivery; (iii) by express mail; (iv) or by service of
process. Although not provided in the statute, it is recommended that the Notice be sent out 30 days
before the proceeding isheld. The parties can aso agree to a date to be included in the Notice.

3. Presiding Officer

The :11 proceeding may be conducted before "the agency or its subordinates’ or before a
"Hearing Officer" as defined in Code § 9-6.14:14.1. When a subordinate is used, the appropriate
Regiona Director gppoints the Presiding Officer from among the Department Staff.

The Presiding Officer should have some knowledge of the laws and regulations involved in the
cae. No one who has been subgtantively involved with the matter may serve as a Presiding Officer or
serve in a supervisory role to the Presiding Officer.  Mere knowledge of the case or periphera
involvement would not disquaify an employee from acting in thisrole. Where gppropriate, the Presiding
Officer may be appointed from the Central Office or another Regiond Office.

D. CONDUCTING THE PROCEEDING
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The :11 proceeding is conducted to ensure that each party has a fair and adequate opportunity
to present data, views, and argument. Section 9-6.14:11 does not provide for cross examination of
witnesses.  The presiding officer, however, is free to ask any questions necessary to make sure the
record is complete and sufficient to base adecison.

1. Venue

The proceeding is conducted in the county or city where the respondent either (i) resides; (ii)
regularly or sysematicaly conducts affairs or business activity; (iii) has any property affected by the
administrative action; (iv) if the preceding do not apply, in the county or city where the violations are
aleged to have occurred; or (v) in another location if al parties agree.

The Regiond Office will provide adequate equipment and adequate rooms in which to conduct
the proceeding and to accommodate potentia witnesses.

2. Recor ding the Proceeding

Although a transcript is not required by law, it is recommended that a court reporter or other
reliable means, such as audio tapes, be used. An accurate record of the proceedings is essentid if the
caseis gppeded. The Presiding Officer must o prepare a summary of the proceeding to be included
in the Recommendation Packet discussed below.

E. POST-PROCEEDING MATTERS

1. Time Restrictions on Rendering Case Decisions

Where an agency subordinate (.e., Presiding Officer) is used to recommend a decison, the
agency decisonmaker must render the decison within 90 days of the Informa Factfinding or alater date
as agreed by the party and the agency. Code 8§ 9-6.14:11(D). This includes the time taken by the
Presiding Officer to make a recommendation and by the ultimate decisonmaker to issue a decison and
order. The APA must be consulted for the pertinent time restriction when a Hearing Officer is used.

All personnel must recognize that the case may automatically be decided againgt the agency if
the time frames in the APA are not followed. If the agency does not make a decision within 90 days,
the party may notify the agency in writing that a decison isdue. Code §9-6.14:11(D). If the agency
does not make the decision within 30 days of receiving the notice, the decison is deemed in favor of the
named party (i.e., default decison). Provisions are made in the APA for Stuations where the agency
personnel who conducted the informal proceeding are unable to attend to officia duties due to sckness,
disgbility, or termination of ther officia capacity with the agency.

The APA provison for a default decison, noted above, does not apply to the following case
decisons
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Before the State Water Control Board or DEQ to the extent necessary to comply with the
federal Clean Water Act. Code § 9-6.14:11(D).

Before the State Air Pollution Control Board or DEQ to the extent necessary to comply
with the federal Clean Air Act. Code 8 9-6.14:11(D).

In some cases, the parties may wish to submit proposed findings of fact and conclusons of law,
briefs, or other post-proceeding documents. If they do, the parties should agree in writing that the time
limits for rendering a decison should not begin to run until dl such post-proceeding activities are
completed. Because the law on this issue is uncertain, written assent to the later starting of the 90-day
period is essentid.

2. Recommendation of the Presiding Officer

At the concluson d the :11 proceeding, the Presding Officer prepares a Recommendation
Packet for the ultimate decisonmaker's condderation. The recommendation itsef must contain an
accurate summary of the issues to include the pertinent facts and the relevant law and should be put in
the form of Findings of Fact and Conclusions of Law. The Presiding Officer’s recommended action
would be included in the Concluson section of the document. The packet must dso contain the
complete record of the proceeding, to include al submittals by the parties. 1t may dso include a draft
order or 1186 Specia Order if recommended.

In order to give the Director adequate time to make a decision within the required 90 days, the
Presding Officer mugt findize the recommendation and Findings of Fact and Conclusons of Law no
later than 45 days after concluding the proceeding and forward the complete Recommendation Packet
to the find decisonmaker during the sametime.

3. The Case Decision and Order

The named party to the proceeding is entitled to be informed briefly and generdly in writing of
the factual or procedural bass for an adverse decision in any case. Code 8 9-6.14:11(A)(v). If the
decison is in the favor of the named party, the case decison need only indicate that fact. An adverse
decision, however, must contain:

The legd authority for the agency action.

A recitation of the facts that form the basis for the decision.

A recitation of the procedura events leading to the informal proceeding.

The factud basisfor the decison, including any statements as to the credibility of witnesses.
The conclusion as to what violations if any, have occurred.

A gatement when it is effective.

The party’s rights to gpped pursuant to Virginia Supreme Court Rule 2A:2. See section
below on Rule 2A:2: Party’s Rights of Appedl.
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The Order:

The rdigf mugt be within that authorized by the basic law such as compliance with
regulations, cessation of unlawful discharge, etc.

The relief must be within that authorized by regulations.
The rdief must make sensein the factud setting.
Therelief must be possible.

Signature of the respongible decisonmaker. All USO's containing civil pendties can be
sgned only by the Director of DEQ.

The ultimate decisonmaker will approve, disgpprove or modify the recommendations of the
Presding Officer within the remaining days provided by statute. Where appropriate the decis onmaker
can adopt the Department’s or the opposing sde's Findings of Fact and Conclusions of Law. All
proposed :11 case decison and orders and 1186 Specia Orders must be reviewed by the Central
Office gaff and the Attorney Generd’ s Office before they are findized. Thus, it isimportant to contact
these Offices early on and discuss the course of action being contemplated.

4. Rule 2A:2: Party’'s Rights of Appeal

The following language must be included in any find agency decison made by a Board, the
Director, or the Department pursuant to either an adversaria informal proceeding, Code § 10.1-1186
specid order proceeding, or aforma hearing:

As provided by Rule 2A:2 of the Rules of the Supreme Court of Virginia, you
have 30 days from the date of service of this decison (the date you actualy received
this decision or the date on which it was mailed to you, whichever occurred first) within
which to initiate an apped of this decison by filing a Notice of Apped with:

[Name], Director

Department of Environmenta Quality
629 East Main Street

Richmond, Virginia 23219

In the event that this decison is served on you by mail, 3 days are added to that
period. Refer to Pat Two A of the Rules of the Supreme Court of Virginia, which
describes the required contents of the Notice of Apped and additional requirements
governing gppedls from the decisions of adminidrative agencies.

This language may be included at the end of the case decison or the order or in the cover letter
to the case decision and/or order.

5. Service of Case Decision and Order
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The case decison and order must be served by mail within five days of the decison being
rendered unless service by another means is acknowledged by the named party in writing. All case
decision and orders are to be mailed by certified mail, return receipt requested. The certified copy must
adways be mailed to the party even if represented by counsdl.

The signed originas of the case decison and order remain in the custody of the Department,
thus only copies are mailed to the named paty. A copy is provided to the Centrd Office for
management tracking purposes, and the origind is retained in the Regiond Office for compliance
tracking. 1186 Specia Orders are tracked for the same purposes using the same systems as Consent
Orders and Consent Specia Orders, but are considered a separate category of orders.

6. Appesals

Statutes governing appedls from case decisons are provided for in each media-pecific basic
law.

. FORMAL HEARINGS

The basic laws governing air, water, and waste each provide that the appropriate board may
issue an order to a party without that party’s consent following “notice and hearing.” The requirement
for notice and hearing means a “Forma Hearing” in accordance with §9-6.14:12 of the APA (*:12").
A Formd Hearing is defined in § 9-6.14:12 as “the formal taking of evidence upon relevant fact issues.”

Forma Hearings are used whenever the basic law expresdy requires that a decison be made upon or
after aFormal Hearing and to issue orders. The party has aright to be represented by counsel, but may
aso represent him or hersdf. The Department may eect to use a Forma Hearing in the event that a:11
proceeding has not been conducted or where a case has not been resolved by consent. According to
the APA, a:11 proceeding must be held before the Forma Hearing unless dl parties agree to waive it.

A checkligt of steps necessary to prepare for and hold a Forma Hearing is attached to this
Chapter.

A. WHEN TO HOLD A FORMAL HEARING
Situations best addressed by a Forma Hearing include those:
When the agency seeks to revoke a permit, license, or smilar grant of aright.

When the agency seeks to require compliance with a statute, regulation, permit, certification,
or case decison.

When there is a cooperative party, and dl parties want a full airing of the issues with cross
examination of witnesses, heard by an impartid hearing officer who sorts through the facts
and makes an independent recommendation to the agency Director.
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When pursuing persons sendtive to publicity (eg., municipdities) and persons who are
likely to comply with adminigrative orders,

When required by statute, including when confirming an emergency order.

When the agency seeks to compel corrective action under Part IV of the Virginia Solid
Waste Management Regulations.

There is usudly little vaue in holding a Forma Hearing when enforcing againgt a completely
uncooperative party unless there is benefit in creating a record before going to court. Forma Hearings
can never be held to impose civil charges or pendties because the relevant statutes do not provide for
the impostion of pendties following a Forma Hearing.

B. PREHEARING MATTERS

1 Statutory Rights of the Parties
Code § 9-6.14:12 providesthat partiesto a:12 forma hearing have theright to:

Have reasonable notice of the hearing.

Be represented by counsdl.

Submit oral and documentary evidence and rebutta proofs.

Conduct such examination as may dlicit afull and fair disclosure of the facts.
Have the proceedings completed and a decision made with dispatch.

Submit in writing for the record proposed findings and conclusions, and statements of
reasons therefor

Engage in ord argument before the fact-finder.

Be sarved with the decison or the recommended decision.

2. The Notice

The Formd Hearing Notice must be in writing and should dways be sent by certified mail,
return receipt requested. Where appropriate, the Notice can be combined with an NOV if the decision
to hold the Forma Hearing is made at that stage of enforcement. The Notice must contain:

A recitation of the rights of the party found in 8 9-6.14:12 and set forth above.
The date and time set for the proceeding and the place where it will be held.

The nature of the proceeding. For example, is the proceeding being held to revoke a
permit?
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The basic law or laws under which the agency intends to exercise its authority.
For each dleged violation, the facts and pertinent law or regulations implicated.
Wheat type of remedy will be sought.

Both the State Water Control Law and the Waste Management Act require that owners be
given a 30-day notice of the :12 hearing. While not required by law, the same notice should be given
for Forma Hearings conducted pursuant to the Air Pollution Control Law.

3. Hearing Officer

For waste cases, Forma Hearings may be conducted by a Hearing Officer, a quorum of the
Waste Board, or by the Director if the Board isnot in sesson.  For air cases, Formal Hearings may be
conducted by one of the Air Board members, the Director, a saff assstant or a Hearing Officer. For
water cases, Forma Hearings may be conducted by either a quorum of the Water Board at aregular or
aspeciad meting, or by aHearing Officer.

Code 8§ 9-6.14:14.1 governs the use of Hearing Officers. The Executive Secretary of the
Virginia Supreme Court maintains alist of al Hearing Officers who can preside over Forma Hearings.
The DEQ Director must make arequest to the Executive Secretary for appointment of an officer.

C. CONDUCTING THE PROCEEDING

1. Venue

Venue consderations are the same for Forma Hearings as for Informa Factfindings. See
previous section on Informd Factfindings.

2. Recor ding the Proceeding

In a Forma Hearing, the Hearing Officer is empowered under the APA to oversee an accurate
verbatim recording of the evidence. In the Water Law, a verbatim record is required by statute. In all
other cases, it is recommended that al forma Hearings be recorded in this manner, preferably by a
court reporter, to ensure clarity and accuracy.

3. Power and Duties of the Hearing Officer

Pursuant to Code § 9-6.14:12(C), Hearing Officers have the following powers:.
Adminigter oaths and affirmations.

Receive probative evidence, exclude irrdevant, immateria, insubstantid, privileged, or
repetitive proof, rebuttal or cross examination.
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Rule on offers of proof.

Hold settlement conferences.

Hold conferences to smplify the issues by consent.
Dispose of procedura requests.

Regulate and expedite the course of the proceeding.

D. POST-PROCEEDING MATTERS

1. Time Restrictions on Rendering Case Decisions

Decisons must be rendered within the timeframes required by the APA a § 9-6.14:12(G) or
else the decison is deemed to be in favor of the named party (.e., default decison). The APA
provison for default decision does not goply to the following case decisons:

Before the State Water Control Board or DEQ to the extent necessary to comply with the
federal Clean Water Act. Code § 9-6.14:11(D).

Before the State Air Pollution Control Board or DEQ to the extent necessary to comply
with the federal Clean Air Act. Code § 9-6.14:11(D).

2. Recommendation of the Hearing Officer

For Wagte and Air, the Director of the Department or the Board makes the find decision from
a Forma Hearing unless the Department provides that the Hearing Officer shal make findings and an
initial decison subject to reconsderation. For Water, the Board must make the find decision.

Before the find decision is rendered, severd documents may be filed by the parties, including
suggested findings of fact and conclusions of law, corrections to the transcript, a memorandum of law in
support of proposed conclusions of law, and a reply to the opposition’s proposed findings of fact and
conclusons of law. Findly, in certain cases, exceptions may be filed with the Department after the
Hearing Officer makes his recommendation or decision to the ultimate agency decisonmaker.

The find decison must make sufficient findings of fact necessary to support each of the
conclusions of law set forth in the decison. Where gppropriate, the decison can adopt either the
Department’ s or the opposing Sde' sfindings of fact.

The find decison mugt state when it is effective and that it is appedable and must st forth the
party’s rights to appeal pursuant to Virginia Supreme Court Rule 2A:2. See Section |.E on Rule 2A:2:

Party’s Rights of Appedl.

3. Effective Dates and Service
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Waste Specid Orders issued under the law are to be effective not less than 15 days after the
mailing of the order. The order isto be sent certified mail. The 15-day period is counted from the date
of mailing.

Air Specid Ordersissued under the Satute are effective not less than five days after the service,

The order is to be sent by certified mail, return receipt requested or may be ddlivered by the Board's
agent. Thefive-day time period is counted from the date of receipt of the order.

The Water Law is Slent on this provison.

4. Appesals

Statutes governing appeals from case decisons are provided for in each media-specific basic
law and in the APA.
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CHECKLIST FOR FORMAL HEARINGS

The following is a checklist covering many of the tasks you will need to undertake whenever a
forma hearing is contemplated and held.

PRE-NOTICE MATTERS

Cdl AG's Office and let media lawyer know that you are contemplating a forma hearing and
provide outline of violations and supporting facts

Decide who will conduct the hearing. Isthat person authorized?

Prepare Notice of Forma Hearing

State date, time, and place of hearing
State nature of the case (revocation, suspension, €tc.)
State statutory and regulatory authority for taking this action

Set forth each dleged violation by identifying statutes and regulations alegedly violated
and the facts to support those dleged violations

__Include gatement on the rights of the parties, that the hearing will be hdd
pursuant to the APA, and who will be the Hearing Officer

_ State who will represent the Department, and provide that person’s telephone
number

Offer to discuss settlement within so many days of Notice
Indicate copies being sent to Hearing Office and OAG

Line up your witnesses and make sure they can support your case

Cdl AG's Office and forward draft Notice to media lawyer; agree ready to cal for a hearing
officer

Cdl Virginia Supreme Court to get Hearing Officer gppointed

Contact Hearing Officer and found out available dates

After recaiving OAG's comments, findize and send Notice by certified mail, return recept
requested. Copy OAG and Hearing Officer.
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PRE-HEARING MATTERS

Prepare and mall |etter and professional services contract to Hearing Officer.

Prepare and mail a proposed pre-hearing order to Hearing Officer. Copy all parties and OAG.
Prepare your case

Organize order of presenting your case

Identify al documents and organize as will be used to present case

Prepare your witnesses

___ Prepare opening statement

Prepare any request for production of documents, and serve

Employ a court reporter

Make sure room for hearing is adequate in size and has enough chairs and tables
Sketch out proposed findings of fact and conclusions of law

Have extra copies of satute, regulations, and any cases available

Arrange for someone to assst you at hearing (keep track of exhibits, last minute needs)

Put on case as planned, but be prepared for surprises

HEARING
Keep track of exhibits, make sure entered as evidence
Make sure you put in evidence (documents or oral) on each fact you need to prove

Summarize case in dosng argument

POST-HEARING MATTERS

Prepare proposed findings of fact and conclusions of law
Prepare other post-hearing documents as necessary
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