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MINERALS MINING, LEASING AND EXTRACTION IN VIRGINIA 

 

I.  DEFINITIONS 
 

The following terms when used in this plan shall have the following meanings indicated: 

 

Agency -  any state agency, department, division, institution, or other entity of state 

government. 

 

Extraction -   production of minerals by means of quarrying, pumping or dredging, 

surface mining, underground mining, removal through a borehole, or any 

other means. 

 

Governing 

Authority -  includes (i) the governing board or commission of any state agency, 

department, division, institution, or entity of state government, (ii) agency 

head or (iii) other person with authority to make final agency decisions. 

 

Ground-disturbing 

exploration -  includes but is not limited to drilling; the excavation of pits, trenches, 

shafts, adits, or other openings in the ground; the removal of any material 

other than samples by means of a hand-powered or hand-held powered 

auger or core device; vibrioses or other seismic surveys off of the state 

highway right-of-way or other roads; any other surveys or investigations 

that change the ground surface; the construction of access roads; and the 

cutting of trees, brush, or other vegetation in excess of that necessary for a 

nonground disturbing mineral survey.  

 

Mineral Lease - a written agreement that conveys an interest in certain minerals on 

designated lands to a person for a specified period of time, and sets forth 

the terms of such conveyance and the rights and responsibilities of each 

party.  The term may also include an option to lease. 

 

Mineral activity -  surveys, exploration, leasing, extraction, processing, and related 

reclamation activities for minerals. 

 

Mineral -   a naturally occurring, homogenous inorganic substance having a definite 

chemical composition and characteristic crystalline structure, color, and 

hardness.  Dirt used for its bulk properties is not included in the definition 

of mineral.  
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Nonground- 

disturbing 

mineral survey - includes but is not limited to the making of geologic maps; the conduct of 

gravity, magnetic, radiometric, and similar geophysical surveys by means 

of instruments that cause no disturbance to the ground; vibrioses or other 

seismic surveys when conducted on state highway right-of-way or other 

roads; the collection of water samples from wells, springs, and lakes, 

streams, or other bodies of surface water; stream sediment sampling when 

no mechanical or suction equipment is used; the collection of a reasonable 

number of plants or plant parts for geochemical surveying; and the 

collection of a reasonable number of soil or near surface samples by means 

of a hand-powered or hand-held powered auger and or core device; 

provided that no access roads are constructed and that no other significant 

cutting of trees, brush, or other vegetation (unless deemed permissible by 

the responsible agency) occurs.  

 

Person -  any individual, corporation, partnership, association, company, business, 

trust, joint venture or other legal entity, including a governmental entity. 

 

Pooling -  the bringing together, under the jurisdiction of the Virginia Gas and Oil 

Board, of individually-owned tracts in a manner sufficient for the granting 

of a permit for oil or natural gas wells under applicable spacing rules. 

 

Reconnaissance- general review of basic data collected in mineral exploration.  

 

Responsible  

agency-  the agency or institution having the authority to make decisions about the 

use of state-owned lands. 

 

State-owned 

submerged 

lands-   lands which lie seaward of the mean low water mark in tidal areas or 

which have an elevation below the average surface water level in nontidal 

areas. 

 

State-owned 

uplands -  lands which lie landward of the mean low water mark in tidal areas or 

which have an elevation above the average surface water level in nontidal 

areas. 

 

Vibrioses -  a seismic technique that employs a vibrating pad upon a road or ground 

surface, rather than explosive detonations. 
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II. STATUTORY REQUIREMENTS 

 

The Commonwealth of Virginia's requirements for leasing and extraction of minerals on 

state-owned lands are set forth in the Code of Virginia and in this minerals management plan for 

state-owned uplands and submerged lands.  They enable state agencies and institutions to 

respond to requests for mineral surveys, exploration, leasing, and extraction on state-owned 

lands. 

 

A.  STATE MINERALS MANAGEMENT PLAN 

 

The Code of Virginia states that the Department of Mines, Minerals and Energy 

(DMME), in cooperation with the Department of General Services (DGS), shall develop a State 

Minerals Management Plan (SMMP).  The Plan must include provisions for holding public 

hearings and advertising for competitive bids or proposals for mineral exploration, leasing, and 

extraction activities on state-owned uplands.  Granting of mineral exploration or production 

leases for these lands shall be made by the responsible agency, with the assistance of DGS and 

DMME. 

 

The Code of Virginia § 2.2-1157 requires that agencies, institutions, or departments 

proposing or receiving applications for mineral exploration, leasing or extraction on state-owned 

uplands, recommend such activities to the Department of General Services (DGS) following 

guidelines set forth in the SMMP.  Following Gubernatorial approval, agencies may execute 

approved leases or contracts.  The Governor has delegated by Executive Order 88(01) to the 

Secretary of Administration, the authority to determine if mineral exploration, leasing, or 

extracting is in the public interest and to approve leases or contracts for exploration or extraction 

(Code of Virginia § 2.2-1157). 

 

The proceeds from mineral sales or leases above the costs to the agency sponsoring the 

sale and to DMME, shall be paid into the general fund of the state treasury so long as the sales or 

leases pertain to general fund agencies or the property involved was originally acquired through 

the general fund.  The net proceeds from sales or leases of properties of special fund agencies or 

of properties acquired through gifts to such agency shall be retained by the agency or used in 

accordance with the original terms of the gift, if so stated. 

 

B. STATE SUBAQUEOUS MINERALS MANAGEMENT PLAN 

 

The Code of Virginia § 28.2-1208 E directs the VMRC, in cooperation with the 

Department of Mines, Minerals and Energy, and with the assistance of affected state agencies, 

departments, and institutions, to maintain a State Subaqueous Minerals Management Plan 

(SSMMP, see Appendix D) supplementing the SMMP.  The VMRC acts as the lead agency over 

leasing and extraction activities and performs procurement functions in the same capacity as the 

Department of General Services in the SMMP. 
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III.  UPLANDS MINING UNDER THE 

STATE MINERALS MANAGEMENT PLAN 

 

A.  AGENCIES AND ACTIVITIES SUBJECT TO THE PLAN 

 

The State Minerals Management Plan applies to all state agencies, departments or 

institutions proposing or receiving applications for mineral surveys, exploration, leasing, and 

extraction on state-owned uplands in Virginia.  The procedures of this plan are applicable to all 

state uplands including properties of general fund agencies and property originally acquired 

through the general fund, properties of special fund agencies, and properties acquired through 

exchange or as gifts.  Mineral activities on state-owned, submerged lands are subject to the 

provisions of the State Subaqueous Minerals Management Plan (described in Part II and in 

Appendix D). 

  

Mineral activities for all minerals including but not limited to metallic ores, nonmetallic 

mineral and rock materials, coal, petroleum, natural gas, and coal-bed methane are subject to this 

Plan.  Mineral activities conducted on state-owned uplands shall be performed in full accordance 

with all provisions of the Code of Virginia, this Plan, state, local, and federal regulations, and any 

special stipulations established by the Commonwealth. 

 

Exempted activities include any mining or borrow-pit operations which are conducted on 

state-owned lands solely and exclusively for a state project, and which, if conducted by an 

outside contractor, is subject to the control and supervision of a state agency through a contract.  

If the contractor or lessee plans to sell the mineral products to the public or use the mineral 

products for a project unrelated to the state contract, then the operation is not exempted and the 

agency must meet all SMMP requirements. 

 

Other specific mineral activities that are exempt from the State Minerals Management 

Plan include: 

 

Dept. of Corrections (Code of Virginia § 53.1-31) 

Dept. of Conservation and Recreation (Code of Virginia § 10.1-111) 

Dept. of Games and Inland Fisheries subaqueous lands (Code of Virginia § 29.1-105) 

Sale of captive property with mineral interests (Code of Virginia § 2.2-1157) 

 

(Code sections may be found in Appendix B.) 

 

Scientific research that is exempt from this Plan includes mineral and geological studies 

that are performed on state-owned lands by, or at the request of, state agencies for the purpose of 

scientific research or for property evaluation in the conduct of state business.  In addition, soil 

boring, soil sampling, topographical surveys and other work not involving mineral extraction are 

exempt. 
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Section 41.1-3 of the Code of Virginia, Grants of certain lands, etc., prohibits and voids 

any grants made after March 15, 1932, for certain lands belonging to the Commonwealth 

(including the old magazine at Westham, any quarry then worked by the Commonwealth, and 

any lands within one mile of the old magazine or quarry).  

 

B. IMPLEMENTATION OF THE STATE MINERALS MANAGEMENT PLAN 

 

Action will be taken under the SMMP in the following circumstances: 

 

1. When a determination is made by an agency that the offering of leases on certain 

lands under its jurisdiction for the purpose of mineral exploration or extraction is 

timely and beneficial to the Commonwealth; 

 

2.  Upon the agency's receipt of a person or a company’s request for permission to 

conduct mineral surveys or exploration on lands administered by that agency; or 

 

3.  Upon the agency's receipt of a person or a company's request for a lease of or 

option to lease minerals on lands administered by that agency. 

 

Any proposal from a person to conduct a mineral activity on state-owned lands will be 

classified as a mineral survey, a lease, or option to lease.  Except for those coming under the 

forced pooling provisions of the Virginia Gas and Oil Act, Chapter 22.1 of Title 45.1 of the Code 

of Virginia, no mineral extraction or ground-disturbing exploration shall be conducted upon 

state-owned uplands unless a valid lease has been approved by the Governor and issued by the 

responsible agency.  Agencies may grant permission to conduct mineral activities to more than 

one company. 

 

The responsible agency will comply with state government policies and procedures.  If possible, 

the designated agency or state organization should use electronic based forms and procedures to 

promote efficient and speedy processing.  
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 Agency Proposal 

 

An agency may propose that minerals on its property should be produced.  In this case, 

the agency proposal must be considered and approved by its governing authority before any 

activity may take place.  If the recommendation is not approved, no further action will be taken.  

If the recommendation is approved, the agency shall send the recommendation to DGS and 

DMME for further action under the remaining provisions of the SMMP. 

 

External Request for Survey or Exploration 

 

Companies may propose to conduct mineral surveys or exploration on state-owned lands. 

Such requests must identify the tract(s) proposed for study, the minerals to be investigated, the 

type, scope, the expected duration of the proposed work, including whether the survey will be a 

ground-disturbing or non-ground-disturbing, and whether the company wishes to receive an 

option to lease.  The responsible agency may require any additional information, including the 

submittal of all engineering and geophysical data collected during exploration, and any resulting 

analysis or findings be submitted to the agency. 

 

The governing authority of the responsible agency receiving a request for a mineral 

survey or exploration may either accept or reject the proposed activity.   

 

• If a proposal for non-ground-disturbing survey or exploration is accepted, then the 

responsible agency will issue such approval to the applicant company.  The approval will 

be on a nonexclusive basis for a time period sufficient to complete the work. 

 

• If a proposal for ground-disturbing survey or exploration is accepted, then the responsible 

agency will send the recommendation to DGS, with a copy of the information to the 

DMME, Division of Mineral Resources.  The recommendation will specify the area 

covered by the survey, the type of work allowed, and any conditions that must be met.  

The DGS and DMME, in consultation with affected agencies, will review the request for 

ground-disturbing survey or exploration.  If the DGS and DMME approve, then the 

responsible agency will issue such approval to the applicant company.  Approval for the 

mineral survey will be conditioned upon completion of all applicable permits.  It shall be 

issued on an exclusive basis, for a time period sufficient to complete the work.   

 

• If a proposal for a mineral survey with an option to lease is accepted, then the responsible 

agency will send the recommendation to DGS, with a copy of the information to the 

DMME, Division of Mineral Resources for further action under the remaining provisions 

of the SMMP.   

 

• If the governing authority rejects the proposal, the determination on that proposal will be 

final. 
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Exemptions to Requirements for Ground Disturbing Surveys 

 

Non-ground disturbing exploration that employs seismic equipment may be conducted 

along state highways to obtain measurements of gravity, magnetism, and radioactivity without 

obtaining a mineral survey permit or a lease under this plan.  Surveys conducted on state 

highways right-of-way, however, shall be subject to land use permit requirements of the Virginia 

Department of Transportation and to all applicable traffic laws.  Surveys conducted on roadways 

of other agencies will be subject to approval by the responsible agency.   

 

The completion of a non-ground disturbing mineral survey does not give subsequent 

special rights or preference in later exploration. 

 

Airborne geophysical surveys performed over state lands by remote sensing are exempt 

from this plan. 

 

External Requests for a Mineral Extraction Lease 

 

Companies may propose to extract minerals on state-owned lands.  Requests for such a 

lease must be presented to an agency’s governing authority for action. The proposal must include 

information on the tracts of land for which the leases are sought and the methods of exploration 

or extraction to be employed.   

 

The governing authority of the responsible agency receiving a request for a mineral lease 

may either accept or reject the proposed activity.   

 

• If a proposal for a mineral lease is accepted, then the responsible agency will send the 

recommendation to DGS, with a copy of the information to the DMME, Division of 

Mineral Resources for further action under the remaining provisions of the SMMP.   

 

• If the governing authority rejects the request, the determination will be final. 

 

C.  REVIEW OF PROPOSAL TO LEASE AND ISSUANCE OF REQUEST FOR 

PROPOSALS 

 

When DGS receives a request to lease or option to lease from an agency, DGS will 

review the proposed activity with assistance from DMME, the responsible agency, and other 

appropriate agencies.  The review will encompass compatibility with short and long-term agency 

goals, potential economic benefits to the state, potential environmental and social impact, and 

methods for minimizing and mitigating environmental impact. 

 

Lands recommended for leasing will be selected and grouped by DGS and the responsible 

agency to allow the most efficient exploration, extraction, and reclamation activities, all of which 

will be performed in accordance with recognized industry and engineering practices and using 
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appropriate environmental safeguards.  Lands will be grouped in the form of one or more lease 

units, each of which preferably consists of a single tract or a group of closely associated tracts 

within a limited area.  If individual state-owned tracts within an area of interest are too small or 

scattered to accommodate a satisfactory exploration or extraction activity for minerals, a 

successful offeror may be allowed to consolidate the tracts with adjacent nonstate land if the 

bidder has rights to the minerals on the private land.  In general, land selected for lease should be 

no larger than needed to accommodate the mineral activity. 

 

In the case of tracts being considered for leasing in which the state holds a partial mineral 

interest, DGS will determine whether the commingling of that interest with the remaining portion 

of the interest held by other entities is beneficial to the Commonwealth. 

 

The state will not consider leasing any lands in which the state holds a mineral interest 

but does not hold the surface ownership without obtaining the approval of the surface owner, 

unless such activity was granted or inferred by law from the document creating the separate 

mineral and surface estates.  A lease issued on such lands may contain stipulations, as may be 

agreed upon by the state and the surface landowner, to protect the surface owner’s present or 

proposed use of the land. 

 

Actions on other lands where the state only owns the surface are subject to the terms of 

the document creating the separate mineral estates, state law or federal law. 

 

If the state owns the surface but does not own the gas, oil or coalbed methane rights on a 

tract, the responsible agency will, in the case of gas, oil or coalbed methane, receive notice of an 

application for a permit by a person proposing activities on the property (Virginia Gas and Oil 

Act, Title 45.1, Chapter 22.1, Code of Virginia).  The responsible agency may then concur with 

or make objection to such activity in accordance with the provisions of the Virginia Gas and Oil 

Act. 

 

Requests for proposals or bids will be prepared by the responsible agency using the State 

Agency Procurement and Surplus Property Manual issued by the DGS, Office of Purchase and 

Supply.  The solicitations will include the terms of the lease recommended by the responsible 

agency, DGS, and DMME.   

 

Requirements of this Plan do not apply to the extraction of gas, oil or coalbed methane on 

state-owned lands if there is an oil and gas pooling order, unless the well through which 

extraction will occur is situated on the state-owned land (§ 2.2-1157 of the Code of Virginia.). 

 

No lease will be awarded until the Department of Environmental Quality (DEQ), in 

cooperation with the responsible agency, determines that the environmental impact statement 

(EIS) and public-hearing processes have been completed to the satisfaction of the state, or where 

appropriate, have been waived by the state, and the lease has been approved by the Governor. 
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D.  THE ENVIRONMENTAL IMPACT STATEMENT (EIS) 

 

The successful bidder or proposer shall prepare and submit an environmental impact 

statement (EIS) to DEQ within one year of the recommendation from DGS and DMME.  The 

statement will include the following items as applicable: 

 

1. The purpose of the proposed activities to be conducted on state-owned land and 

the need for the proposed action. 

 

2. A description of the existing environmental setting with regard to the physical 

conditions, including topography, timber and other vegetation, geology, soils, 

hydrology, flood potential, climate, and air quality. 

 

3. A description of the existing environmental setting with regard to biological 

conditions, including terrestrial and aquatic ecosystems, wetlands, and threatened 

or endangered species. 

 

4. A description of the socioeconomic conditions of the surrounding area, including 

location, population, size and distribution of existing population labor force, 

existing land uses, community facilities, transportation, and historical, 

recreational, scenic areas, and archeological sites. 

 

5. A detailed description of the proposed action and alternatives, including site 

access and preparation, conduct of exploration, extraction, and related activities, 

deactivation of activities, and land reclamation. 

 

6. A description of the environmental impact of the proposed activities, methods, or 

plans, including any adverse consequences which cannot be avoided, upon each of 

the existing environmental factors cited in 2, 3, and 4, including but not limited 

to: 

 

a. Any polluting substances, which are to be employed or which may result 

from the proposed operation, and the plan for use, reuse, recycling or 

disposal of all such substances. 

 

b. The nature and expected duration of any activity that will produce noise 

levels which could reasonably be expected to have an adverse impact upon 

people or wildlife. 

 

    c. The nature and size of any operation that will be visible from any present 

public roadway or from any major public-use area or viewpoint. 
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d. The location, length, and width of all roadways that would be constructed 

upon property owned or held by lease by the state. 

 

e. The anticipated use of any roadways presently situated within the property 

to be leased and any upgrades needed, any potential damage to each 

roadway from such use, and plans to correct any damage.  

 

    f.  The location of any proposed clearing of timber, brush, or undergrowth, 

the size stated in square feet of each area to be so cleared, and the value of 

the timber and total forest cover and disposition of proceeds. 

 

     g. The location of any areas in which ground-disturbing activities may take 

place, identifying especially those areas which may adversely affect 

streams or other waterways or roadways, whether such streams, 

waterways, or roadways are located within or without the property to be 

leased. 

 

h. The nature, size, and location of all areas in which the contour of the land 

may be altered by proposed operations and the plan for restoring the 

affected land in accordance with applicable reclamation requirements. 

 

      i. The type and location of excavation or drilling to be employed. 

 

     j. The base length, width, height, number, and proposed location of all 

ground-disturbing exploration equipment and mining facilities to be 

employed upon the property to be leased.  

 

       k. The method of installation of any utility, petroleum or gas transmission 

lines, and the anticipated number and location of all such lines, including a 

statement of the width of clearing required for the construction of the lines 

and the maintenance of rights-of-way for all such lines. 

 

        l. The plans for monitoring for leaks or breaks in any petroleum or gas 

transmission lines on state-owned lands. 

 

7. A description of mitigating measures proposed to minimize the adverse impact of 

the proposed activities. 

 

8. A description of any irreversible environmental changes that would occur as a 

result of the proposed activities. 
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9. A list of local, state, and federal permits which are applicable to the proposed 

operations.  (See Appendix D for list of applicable Virginia agencies and 

resources.) 

 

10. An executive summary of the EIS report. 

 

Information required in the EIS should be supplied as completely as possible to assist the 

state in making a determination whether or not to lease.  A requirement to address any items that 

cannot be adequately or specifically addressed in the statement may be made a condition of any 

lease. 

 

Waiver of Environmental Impact Statement 

 

The successful offeror may request that all or part of the EIS be waived providing that: 

 

• The lessee does not occupy or encroach upon state-owned surface land. 

 

• The lessee does not extract minerals from beneath state-owned lands in such a manner as 

to adversely affect the surface or groundwater. 

 

• The lessee complies with all other requirements imposed by the state relevant to the 

environmental protection and current and future plans for use of those state-owned lands. 

  

Waiver of any or all of the requirements of the EIS must be made by the responsible 

agency with the concurrence of DEQ and will be a subject for discussion at the public hearing.  

 

Violation of any EIS conditions included in a lease may be grounds for termination of the 

lease by the state. 

 

Review of the Environmental Impact Statement 

 

The EIS report will be made a matter of public record.   

 

DEQ will distribute the EIS report for review by applicable state agencies.  These 

agencies may request information and clarification to further evaluate the proposed activities.  

The statement review process is to be completed within six months after submission by the 

applicant, unless specifically approved for extension by the Director of DGS. 

 

The applicant must make the statement and the executive summary available for public 

inspection at least 15 days prior to the required public hearing (§ 2.2-1157 of the Code of 

Virginia).  Copies must be made available for public inspection at the courthouse of the county in 

which the majority of the land to be leased is located, and at any other location or locations 

deemed appropriate by DEQ.   
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E.  THE PUBLIC HEARING 

 

Following submission of the EIS by the bidder or proposer, a public hearing will be held.  

 

DEQ, in association with the responsible agency, will schedule the hearing at a site 

readily accessible to the public in the area where the state-owned land is located.  The 

responsible agency will post notice of the hearing in compliance with the Freedom of 

Information Act.  The notice will be posted in electronic form through the Commonwealth 

Calendar and in the Virginia Register of Regulations.  The subject of the hearing will be the 

contents of the EIS or decision to waive the EIS based on the impact of the proposed mineral 

activity. 

 

F.  LEASE DECISION AND CONDITIONS 

 

If DGS, DMME, DEQ, and the responsible agency, based on the EIS, the record of the 

public hearing, the recommendations of reviewing agencies, and all other information determine 

that the proposed mineral activity will not cause irreparable damage to the environment and the 

responsible agency has received the fees agreed upon in the successful bid, then the directors of 

DGS and DMME will send their recommendation to lease to the Governor.  If the Governor finds 

that the activity is in the public interest and approves the lease, then the responsible agency may 

execute the lease through its governing authority.   

 

The lease granted by the responsible agency shall state all rights being conveyed to the 

lessee along with required duties and responsibilities.  In addition, the legal description of the 

land should include reference to permanent survey reference marks that are readily identifiable in 

the field.  This area will be shown on a map of no less than 1:25,000 in scale. 

 

The lease will address at minimum: 

 

• The minerals, rock materials, or other mineral fuels (including gaseous fuels) that may 

be explored for, developed, and produced with the required permits; 

• Minerals being reserved; 

• The rights of the responsible agency and the leasee related to production of co-

product or by-product materials; 

• The use or sale of waste materials from mining or processing, including overburden; 

• The use or disposition of any timber; 

• The duration of the lease with any stipulation as to when the exploration or 

development may begin; 

• The provisions for renewal and rentals; 

• The amount of royalty based upon the value of production and method used to 

establish the value of production;  

• The allowable fees to be charged against royalties;  
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• Storage rights for placing oil or gas in underground formations for subsequent 

extraction and sale of these products (if gas, oil or coalbed methane is subject to the 

lease); 

• Terms and frequency of any reports to be submitted by the lessee;   

• The rights of the state related to access, use of the tract by the state, transfer of leases; 

and 

• Reclamation requirements if any exceed minimal regulatory requirements. 

 

A lease shall be issued for specified periods.  These periods or terms should be 

established to allow sufficient lengths of time to promote resource exploration and development. 

Depending upon the type of mineral proposed to be developed, it is recommended that the 

primary term of a lease be for five years at minimum.  Typically, oil, gas or metallic mineral 

mine leases have a primary term of 10 years.  

 

As a requirement of the lease agreement, the lessee will submit to the responsible agency, 

periodic reports, on the amount, value, and disposition of all minerals extracted or processed.  

The responsible agency will have the right to inspect reports to ensure the royalty payments are 

accurate.   

 

Productive leases in the secondary term may include provisions for minimum annual 

rentals. If such provisions are established in a lease, a per/acre cost and time line would be set as 

would be rental cost increases for the duration of the lease. The annual rental charge for a 

productive lease could be set at a price not less than the per/acre charge for the years in which 

production does not take place, if the rental exceeds the royalty. 

 

The secondary term of the lease should stipulate the amount of royalty to be received by 

the State, based upon the value of production of the minerals specified by the lease. Royalties 

should have a specified minimum and should be based upon terms and conditions set by the 

Department of Mines, Minerals and Energy. Rentals and royalties payable for lands in which the 

State owns a fractional interest shall be in the same proportion to the full rentals and royalties as 

the interest of the State in the minerals underlying the leased lands is to the full mineral interest. 

 

In the event that the property to be leased is in use, the responsible agency should reserve 

the right to continue use of its property as it desires. This use includes public access, providing 

that all safety precautions are taken and as long as use does not interfere with operations being 

conducted by the lessee. 

 

Storage rights for placing oil or gas in underground formations for subsequent extraction 

and sale of these products are not automatically included in oil and gas leases. The lease should 

explicitly address this right. Separate agreements for underground storage facilities shall be in 

accordance with the provisions of this plan. 
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If the proposed activities, when being considered for approval are not fully acceptable, the 

successful bidder or proposer may, if allowed by the responsible agency, within 30 days submit a 

revised plan for further consideration.  If the successful bidder or proposer and the agencies cited 

cannot agree upon a mutually acceptable plan, the leasing action shall be terminated by the 

Department of General Services or responsible agency.  In the event of such termination, the 

amount of that applicant’s lease bid less the cost of the lease sale to the Commonwealth, shall be 

returned to the unsuccessful applicant.  The Department of General Services and the DMME, 

with the advice of DEQ and the responsible agency, may then elect to consider the application of 

the next highest bidder or proposer, to call for a new lease sale, or to discontinue the lease effort 

as deemed appropriate. 

 

Responsible agencies should consider lease renewals on a case-by-case basis.  The 

renewal terms are recommended to be for five years but may be adjusted according to the needs 

or requirements of the responsible parties.  If the option is to renew a lease, renewal could be 

dependent upon requirements set by the responsible agency that include, but are not limited to, 

site productivity, rental and royalty payments, and lease and permit compliance. 

 

A lease on state-owned land may not be assigned, subleased, or transferred to any other 

party in any manner without the written approval of the responsible agency.  

 

G.  PERMIT AND BOND REQUIREMENTS 

 

The lease(s) granted as a result of the competitive bid or proposal process do not 

constitute a permit for the actual conduct of mineral activities upon the leased land.  The lessee 

must obtain all appropriate federal, state, and local permits and approvals necessary for oil and 

gas drilling, mineral extraction, ground-disturbing exploration, or other mineral activities.  The 

lessee will post bond in the manner and amount required for issuance of such permits or conduct 

of such activities.  The responsible agency may require that the lessee post an additional bond or 

an increased amount of bond, and may require that the operator obtain liability insurance, with 

the Commonwealth and appropriate state agencies named as additional insureds.  Bonds and 

insurance should be sufficient to enable the state to conduct necessary remedial action and 

reclamation, in the event that the lessee fails to comply with approved operational or reclamation 

plans or lease provisions. 

 

Upon receiving all necessary permits, posting bond, and presenting proof of all necessary 

approvals to the responsible agency, the lessee may conduct the ground disturbing exploratory 

activity or extraction.  The work must be carried out in full compliance with all laws, rules, 

regulations, and permit stipulations, and under the conditions stated in the approved lease and 

EIS.  The responsible party conducting the exploration or extraction must perform reclamation of 

any disturbed areas as required by state agencies and by conditions established in the approved 

permits, leases, and other agreements. 
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In the event that a person holding a lease has completed exploration and wishes to begin a 

mineral extraction activity, any and all additional permits must be obtained and conditions 

stipulated in the lease must be satisfied prior to extraction.  Copies of any additional or modified 

permits must be filed with the responsible agency before extraction activities begin. 

 

H.  REPORTING AND OVERSIGHT 

 

Lessees conducting ground-disturbing exploration must provide signed copies of all 

reports, logs of drilling and coring, well or core hole test data, maps, and other information 

resulting from the exploration work to DMME, DMR and other agencies as required by the 

responsible agency or the lease agreement.  The responsible agency may approve use of 

electronic reports in lieu of signed paper copies of required materials. 

 

Extraction of minerals from leased state-owned lands must be conducted in accordance 

with the terms of the lease, permit conditions, and all rules, regulations, and special stipulations 

of the federal, state, and local regulatory agencies having jurisdiction over the operations.  

 

In the event that operations are not conducted in the manner approved, the responsible 

agency will have the right to suspend or terminate any or all phases of such operations if the 

violations continue after a period of official notice by the agency.  Further, the agency may order 

an immediate cessation of any operations and require any necessary remedial actions by the 

operator if an environmental problem or a threat to public health and safety appears to exist or be 

imminent.  These actions are in addition to any action that may be taken by a local, state, or 

federal regulatory agency. 

 

The responsible agency will receive periodic reports, as prescribed in the lease, on the 

amount, value, and disposition of all mineral materials extracted or processed, and will have the 

right to inspect reports to ensure the royalty payments are accurate.  All production and financial 

records will be subject to review by the Auditor of Public Accounts for up to three years after 

completion of the activity. 

 

I. RECLAMATION OF MINERAL EXTRACTION SITES AND DISPOSITION OF 

PROCEEDS 

 

Reclamation of state-owned land upon which ground-disturbing exploration or mineral 

extraction, processing, and related activities have taken place must be in full accordance with all 

requirements established in the permits, leases, or other agreements.  Bonds or moneys deposited 

to guarantee performance will not be released until the reclamation (or reclamation phase if 

applicable) has been approved by the responsible and applicable regulatory agencies.  Following 

closure of the approved mineral activity and satisfactory reclamation, the land should be returned 

to such use as the responsible agency may deem appropriate. 
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Proceeds from lease sales or leases, above the cost of such sale to the responsible agency 

and DMME, will be paid into the general fund of the State Treasury, if the sales or leases pertain 

to general fund agencies or if the property involved was originally acquired through the general 

fund.  The net proceeds from sales or leases of properties of special fund agencies or of 

properties acquired through gifts to such agency will be retained by the agency or used in 

accordance with the original terms of the gift, if so stated. 
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APPENDIX A 

LEGISLATIVE AND REGULATORY HISTORY 

 

The General Assembly first passed general legislation governing mineral mining on state 

uplands in 1982.  This legislation established procedural requirements for mineral surveys, 

exploration, leasing, and extraction activities on state-owned lands.  It also empowered all state 

agencies to execute mineral leases or contracts approved by the Governor, and specified the 

payment of net proceeds from sales and leases to the general fund or to special fund agencies in 

accordance with the land classification. 

 

The law further mandated that a State Minerals Management Plan (SMMP) be developed 

by the Department of General Services, Division of Engineering and Buildings (DGS), with the 

assistance of affected state agencies.  The resulting plan, completed in 1983, provided guidelines 

for mineral surveys, exploration, leasing, and extraction, initiated by the agencies or by private 

companies or individuals.  The legislation also directed the Governor to determine whether 

proposed mineral exploration, leasing, or extraction of minerals on state-owned uplands is in the 

public interest.  State agencies may execute such mineral leases or contracts that have been 

approved by the Governor. 

 

The 1986 amendments narrowed the 1984 definition of state-owned uplands to "lands 

which lie landward of the mean low water mark in tidal areas and which have an elevation above 

the ordinary water level in non-tidal areas."  The amendments provided that mining, leasing, and 

extraction activities on state-owned submerged lands are to be administered by the Marine 

Resources Commission pursuant to § 28.2-1208 of the Code.  The 1986 amendment to this 

section directed the Marine Resources Commission, in cooperation with the Division of Mineral 

Resources (DMR) of the Department of Mines, Minerals and Energy and with the assistance of 

affected state agencies, departments and institutions, to develop a State Subaqueous Minerals 

Management Plan to supplement the existing State Minerals Management Plan.  The State 

Subaqueous Plan was prepared accordingly and incorporated in 1987 as a supplement to the State 

Minerals Management Plan.  The SMMP was revised at the same time to reflect this and other 

changes. 

 

This supplemental plan adds all state-owned submerged land to the processes 

described in the SMMP. This is an area roughly the size of the State of Delaware, 

encompassing 2,300 square miles of water surface and 1,472,000 acres of state-owned 

bottom lands. 

 

The Virginia Marine Resources Commission (VMRC) is the responsible agency for all 

state-owned bottom lands except Back Bay and the North Landing river.  In that area, the 

Department of Game and Inland Fisheries is the responsible agency. 
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In 1993, the General Assembly amended the provisions governing State Subaqueous 

Minerals Management Plan to require environmental impact reports to be completed and 

reviewed by the appropriate agency of the Commonwealth.  Leases were made subject to 

approval by the Attorney General.  

 

Governors have issued Executive Orders delegating authority for determining whether 

mineral exploration, leasing or extraction is in the public interest, and approval of leases or 

contracts typically, to the Secretary of Administration. Anyone wishing current information 

regarding delegation of authority may contact DMME. 
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APPENDIX B 

CODE OF VIRGINIA SECTIONS 

 

§ 2.2-1157. Exploration for and extraction of minerals on state-owned uplands.  

A. The Department of Mines, Minerals and Energy, in cooperation with the Division, shall 

develop, with the assistance of affected state agencies, departments, and institutions, a State 

Minerals Management Plan (the "Plan"). The Plan shall include provisions for the holding of 

public hearings and the public advertising for competitive bids or proposals for mineral 

exploration, leasing, and extraction activities on state-owned uplands. Sales of mineral 

exploration permits and leases for these lands shall be administered by the Division, with the 

advice of the Department of Mines, Minerals and Energy.  

B. Upon receiving the recommendation of both the Director of the Department of General 

Services and the Director of the Department of Mines, Minerals and Energy, the Governor shall 

determine whether the proposed mineral exploration, leasing, or extraction of minerals on state-

owned uplands is in the public interest. No state-owned uplands shall be approved for mineral 

exploration, leasing, or extraction without a public hearing in the locality where the affected land 

or the greater portion thereof is located and a competitive bid or proposal process as described in 

the Plan. The provisions of this section shall not apply to the extraction of minerals on state-

owned uplands pursuant to an oil or gas pooling order unless the well through which the 

extraction will occur is situated on such land.  

For purposes of this section, "state-owned uplands" means lands owned by the Commonwealth 

that (i) lie landward of the mean low water mark in tidal areas or (ii) have an elevation above the 

average surface water level in nontidal areas.  

C. The agencies, departments, or institutions proposing or receiving applications for mineral 

exploration, leasing or extraction on state-owned uplands shall, through their boards or 

commissions, recommend as specified in subsection B of § 2.2-1156 all such activities to the 

Division following guidelines set forth in the Plan. The Division and the Department of Mines, 

Minerals and Energy shall review and recommend to the Governor such proposed activities. Such 

agencies, departments or institutions, through their boards or commissions, may execute the 

leases or contracts that have been approved by the Governor.  

D. The proceeds from all such sales or leases above the costs of the sale to the Department of 

Mines, Minerals and Energy or to the agency, department or institution sponsoring the sale shall 

be paid into the general fund of the state treasury, so long as the sales or leases pertain to general 

fund agencies or the property involved was originally acquired through the general fund. Net 

proceeds from sales or leases of special-fund agency properties or property acquired through a 

gift shall be retained by such agency or institution or used in accordance with the original terms 

of the gift if so stated.  

E. Mining, leasing, and extraction activities in state-owned submerged lands shall be authorized 

and administered by the Virginia Marine Resources Commission pursuant to § 28.2-100 et seq.  

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-1156
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-100
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(1982, c. 238, § 2.1-512.1; 1984, c. 750; 1986, c. 488; 2001, c. 844.)  

 

§ 10.1-111. Removal of minerals.  

The Director, with the approval of the Governor, is authorized to make and execute leases, 

contracts or deeds in the name of the Commonwealth, for the removal or mining of minerals that 

may be found in Departmental lands whenever it appears to the Director that it would be in the 

best interest of the Commonwealth to dispose of these minerals. Before any deed, contract or 

lease is made or executed, it shall be approved as to form by the Attorney General, and bids 

therefor shall be received after notice by publication once each week for four successive weeks in 

two newspapers of general circulation. The Director shall have the right to reject any or all bids 

and to readvertise for bids. The accepted bidder shall give bond with good and sufficient surety 

to the satisfaction of the Director, and in any amount that the Director may fix for the faithful 

performance of all the conditions and covenants of the lease, contract or deed. The proceeds 

arising from any contract, deed, or lease shall be deposited into the state treasury to the credit of 

the Conservation Resources Fund established in § 10.1-202.  

(1978, c. 835, § 10-17.114; 1980, c. 451; 1984, c. 739; 1987, c. 453; 1988, c. 891.) 

 

§ 28.2-1200. Ungranted beds of bays, rivers, creeks and shores of the sea to remain in 

common.  

All the beds of the bays, rivers, creeks and the shores of the sea within the jurisdiction of the 

Commonwealth, not conveyed by special grant or compact according to law, shall remain the 

property of the Commonwealth and may be used as a common by all the people of the 

Commonwealth for the purpose of fishing, fowling, hunting, and taking and catching oysters and 

other shellfish. No grant shall be issued by the Librarian of Virginia to pass any estate or interest 

of the Commonwealth in any natural oyster bed, rock, or shoal, whether or not it ebbs bare.  

(Code 1950, § 62-1; 1960, c. 533; 1968, c. 659, § 62.1-1; 1992, c. 836; 1995, c. 850; 1998, c. 

427.) 

 

§ 28.2-1203. Unlawful use of subaqueous beds; penalty.  

A. It shall be unlawful for any person to build, dump, trespass or encroach upon or over, or take 

or use any materials from the beds of the bays, ocean, rivers, streams, or creeks which are the 

property of the Commonwealth, unless such act is performed pursuant to a permit issued by the 

Commission or is necessary for the following:  

1. Erection of dams, the construction of which has been authorized by proper authority;  

2. Uses of subaqueous beds authorized elsewhere in this title;  

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-202
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3. Construction and maintenance of congressionally approved navigation and flood-control 

projects undertaken by the United States Army Corps of Engineers, the United States Coast 

Guard, or other federal agency authorized by Congress to regulate navigation, navigable waters, 

or flood control;  

4. Construction of piers, docks, marine terminals, and port facilities owned or leased by or to the 

Commonwealth or any of its political subdivisions;  

5. Except as provided in subsection D of § 28.2-1205, placement of private piers for 

noncommercial purposes by owners of the riparian lands in the waters opposite those lands, 

provided that the piers do not extend beyond the navigation line or private pier lines established 

by the Commission or the United States Army Corps of Engineers. Subject to any applicable 

local ordinances, such piers may include an attached boat lift and an open-sided roof designed to 

shelter a single boat slip or boat lift. In cases in which such roofs will exceed 700 square feet in 

coverage, and in cases in which an adjoining property owner objects to a proposed roof structure, 

permits shall be required as provided in § 28.2-1204; or  

6. Agricultural, horticultural or silvicultural irrigation on riparian lands or the watering of 

animals on riparian lands, provided that (i) no permanent structure is placed on or over the 

subaqueous bed, (ii) the person withdrawing water complies with requirements administered by 

the Department of Environmental Quality under Title 62.1, and (iii) the activity is conducted 

without adverse impacts to instream beneficial uses as defined in § 62.1-10.  

B. A violation of this section is a Class 1 misdemeanor.  

(Code 1950, § 62-2.1; 1960, c. 600; 1962, c. 637; 1966, c. 641; 1968, c. 659, § 62.1-3; 1970, c. 

621; 1972, c. 866; 1973, cc. 23, 361; 1974, cc. 92, 385; 1975, c. 431; 1976, c. 579; 1980, c. 253; 

1982, c. 102; 1988, c. 868; 1992, c. 836; 1998, c. 605; 2000, c. 167; 2001, c. 234.) 

 

§ 28.2-1204. Authority of Commission over submerged lands.  

The Commission is authorized to:  

1. Issue permits for all reasonable uses of state-owned bottomlands not authorized under 

subsection A of § 28.2-1203, including but not limited to, dredging, the taking and use of 

material, and the placement of wharves, bulkheads, and fill by owners of riparian land in the 

waters opposite their lands, provided such wharves, bulkheads, and fill do not extend beyond any 

lawfully established bulkhead lines;  

2. Issue permits to recover underwater historic property pursuant to §§ 10.1-2214 and 28.2-1203; 

and  

3. Establish bulkhead and private pier lines on or over the bays, rivers, creeks, streams, and 

shores of the ocean which are owned by or subject to the jurisdiction of the Commonwealth for 

this purpose, and to issue and publish maps and plats showing these lines; however, these lines 

shall not conflict with those established by the United States Army Corps of Engineers.  

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1205
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1204
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+62.1-10
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1203
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-2214
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1203
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(Code 1950, § 62-2.1; 1960, c. 600; 1962, c. 637; 1966, c. 641; 1968, c. 659, § 62.1-3; 1970, c. 

621; 1972, c. 866; 1973, cc. 23, 361; 1974, cc. 92, 385; 1975, c. 431; 1976, c. 579; 1980, c. 253; 

1982, c. 102; 1988, c. 868; 1992, c. 836.) 

 

§ 28.2-1205. Permits for the use of state-owned bottomlands.  

A. When determining whether to grant or deny any permit for the use of state-owned 

bottomlands, the Commission shall be guided in its deliberations by the provisions of Article XI, 

Section I of the Constitution of Virginia. In addition to other factors, the Commission shall also 

consider the public and private benefits of the proposed project and shall exercise its authority 

under this section consistent with the public trust doctrine as defined by the common law of the 

Commonwealth adopted pursuant to § 1-10 in order to protect and safeguard the public right to 

the use and enjoyment of the subaqueous lands of the Commonwealth held in trust by it for the 

benefit of the people as conferred by the public trust doctrine and the Constitution of Virginia. 

The Commission shall also consider the project's effect on the following:  

1. Other reasonable and permissible uses of state waters and state-owned bottomlands;  

2. Marine and fisheries resources of the Commonwealth;  

3. Tidal wetlands, except when this has or will be determined under the provisions of Chapter 13 

of this title;  

4. Adjacent or nearby properties;  

5. Water quality; and  

6. Submerged aquatic vegetation (SAV).  

B. The Commission shall consult with other state agencies, including the Virginia Institute of 

Marine Science, the State Water Control Board, the Virginia Department of Transportation, and 

the State Corporation Commission, whenever the Commission's decision on a permit application 

relates to or affects the particular concerns or activities of those agencies.  

C. No permit for a marina or boatyard for commercial use shall be granted until the owner or 

other applicant presents to the Commission a plan for sewage treatment or disposal facilities 

which has been approved by the State Department of Health.  

D. A permit is required and shall be issued by the Commission for placement of any private pier 

measuring 100 or more feet in length from the mean low-water mark, which is used for 

noncommercial purposes by an owner of the riparian land in the waters opposite the land, and 

that traverses commercially productive leased oyster or clam grounds, as defined in § 28.2-630, 

provided that the pier does not extend beyond the navigation line established by the Commission 

or the United States Army Corps of Engineers. The permit may reasonably prescribe the design 

and location of the pier for the sole purpose of minimizing the adverse impact on such oyster or 

clam grounds or the harvesting or propagation of oysters or clams therefrom. The permit shall 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+1-10
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-630
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contain no other conditions or requirements. Unless information or circumstances materially alter 

the conditions under which the permit would be issued, the Commission shall act within ninety 

days of receipt of a complete joint permit application to approve or deny the application. If the 

Commission fails to act within that time, the application shall be deemed approved and the 

applicant shall be notified of the deemed approval.  

E. All permits issued by the Commission for the use of state-owned bottomlands or to recover 

underwater historic property shall be in writing and specify the conditions, terms and royalties 

which the Commission determines are appropriate.  

F. Any person aggrieved by a decision of the Commission under this section is entitled to judicial 

review in accordance with the provisions of the Administrative Process Act (§ 2.2-4000 et seq.). 

However, any decision made by the Commission hereunder consistent with the public trust 

doctrine as defined by the common law of the Commonwealth adopted pursuant to § 1-10 shall 

not be deemed to have been made pursuant to the police power. Nothing in this subsection shall 

be construed to deprive a riparian landowner of such rights as he may have under common law.  

(Code 1950, § 62-2.1; 1960, c. 600; 1962, c. 637; 1966, c. 641; 1968, c. 659, § 62.1-3; 1970, c. 

621; 1972, c. 866; 1973, cc. 23, 361; 1974, cc. 92, 385; 1975, c. 431; 1976, c. 579; 1980, c. 253; 

1982, c. 102; 1988, c. 868; 1992, c. 836; 1996, c. 228; 1999, c. 741; 2000, c. 167; 2001, c. 72.) 

 

§ 28.2-1206. Permit fees; royalties; exemptions.  

A. The fee paid to the Commission for issuing each permit to recover underwater historic 

property shall be twenty-five dollars.  

B. The fee paid to the Commission for issuing each permit to use state-owned bottomlands shall 

be twenty-five dollars, but if the cost of the project is to exceed $10,000, the fee paid shall be 

$100. Commercial facilities engaged in the primary business of ship construction and repair may 

elect to pay a one-time permit fee of up to $5,000 in lieu of any other royalties, except that 

royalties for removal of bottom material shall be charged as provided in subsection C.  

C. When the activity or project for which a permit is requested will involve the removal of 

bottom material, the application shall indicate this fact. If granted, the permit shall specify a 

royalty of not less than twenty cents, nor more than sixty cents, per cubic yard of bottom material 

removed. In fixing the amount of the royalty, the Commission shall consider, among other 

factors, the following:  

1. The primary and secondary purposes for removing the bottom material;  

2. Whether the material has any commercial value and whether it will be used for any 

commercial purpose;  

3. The use to be made of the removed material and any public benefit or adverse effect upon the 

public which will result from the removal or disposal of the material;  

4. The physical characteristics of the material to be removed; and  

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4000
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+1-10
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5. The expense of removing and disposing of the material.  

D. Where it appears that the project or facility for which a permit application is made has been 

completed or work thereon commenced at the time application is made, the Commission may 

impose additional assessments not to exceed an amount of three times the normal permit fee and 

royalties.  

E. Bottom material removed attendant to maintenance dredging shall be exempt from any 

royalty. The Virginia Department of Transportation shall be exempt from all fees and royalties 

otherwise assessable under this section. All counties, cities, and towns of the Commonwealth 

shall pay the required permit fee but shall be exempt from all other fees and royalties assessable 

under this section if the permit is issued prior to the commencement of any work to be 

accomplished under the permit.  

F. All fees and royalties collected pursuant to this chapter on and after July 1, 2000, shall be paid 

into the state treasury to the credit of the Marine Habitat and Waterways Improvement Fund.  

(Code 1950, § 62-2.1; 1960, c. 600; 1962, c. 637; 1966, c. 641; 1968, c. 659, § 62.1-3; 1970, c. 

621; 1972, c. 866; 1973, cc. 23, 361; 1974, cc. 92, 385; 1975, c. 431; 1976, c. 579; 1980, c. 253; 

1982, c. 102; 1988, c. 868; 1992, c. 836; 2000, c. 1056.) 

 

§ 28.2-1207. Authority to approve permits for encroachment on subaqueous beds; notice.  

A. Any application for a permit to trespass upon or over or encroach upon subaqueous beds 

which are the Commonwealth's property may be approved by the Commissioner or his 

authorized representative if the application meets the requirements of §§ 28.2-1205 and 28.2-

1206 and the following criteria are satisfied:  

1. The total value of the project does not exceed $50,000;  

2. The application is not protested by any citizen or objected to by any state agency; and  

3. The project for which the permit is sought will not require any other permit from the 

Commission.  

B. If the permit application is for a shore erosion control project recommended by the soil and 

water conservation district in which the project is to be located and the criteria listed in 

subsection A of this section are satisfied, the Commission may, after giving notice of the 

application to the Virginia Institute of Marine Science, approve the application without giving 

notice to or awaiting the approval of any other state agency.  

C. The Commission shall, in conjunction with affected state and federal agencies, develop an 

expedited process for issuing general permits for activities that are intended to improve water 

quality such as bioengineered streambank projects and livestock stream crossings, and for 

activities required during emergencies in which a determination has been made that there is a 

threat to public or private property, or to the health and safety of the public. The development of 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1205
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1206
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1206
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the general permit shall be exempt from Article 2 (§ 2.2-4007 et seq.) of the Administrative 

Process Act.  

(1972, c. 398, § 62.1-3.01; 1973, c. 350, § 62.1-3.02; 1980, c. 312; 1984, c. 246; 1992, c. 836; 

1997, c. 845.) 

 

§ 28.2-1208. Granting easements in or leasing the beds of certain waters.  

A. The Marine Resources Commission may, with the approval of the Attorney General and the 

Governor, grant easements in or lease the beds of the waters of the Commonwealth outside of the 

Baylor Survey. Every easement or lease executed pursuant to this section shall be for a period not 

to exceed five years and shall specify the rent royalties and such other terms deemed expedient 

and proper. Such easements and leases may include the right to renew the same for an additional 

period not to exceed five years, and, in addition to any other rights, may authorize the grantees 

and lessees to prospect for and take from the bottoms covered thereby, oil, gas, and other 

specified minerals and mineral substances. However, no easement or lease shall in any way affect 

or interfere with the rights vouchsafed to the people of the Commonwealth concerning fishing, 

fowling, and the catching and taking of oysters and other shellfish in and from the leased bottoms 

or the waters above.  

B. All easements granted and leases made pursuant to this section shall be executed for, and in 

the name and on behalf of, the Commonwealth by the Attorney General and shall be 

countersigned by the Governor.  

C. All rents or royalties collected from such easements or leases on and after July 1, 2000, shall 

be paid into the state treasury to the credit of the Marine Habitat and Waterways Improvement 

Fund.  

D. Prior to December 1 of each year, the Commissioner and the Attorney General shall make 

reports to the General Assembly on all easements and leases executed pursuant to this section 

during the preceding twelve months.  

E. The Commission shall, in cooperation with the Division of Mineral Resources of the 

Department of Mines, Minerals and Energy and with the assistance of affected state agencies, 

departments and institutions, maintain a State Subaqueous Minerals Management Plan which 

shall supplement the State Minerals Management Plan set forth in § 2.2-1157. The State 

Subaqueous Minerals Management Plan shall include provisions for (i) the holding of public 

hearings, (ii) public advertising for competitive bids or proposals for mineral leasing and 

extraction activities, (iii) preparation of environmental impact reports to be reviewed by the 

appropriate agency of the Commonwealth, and (iv) review and approval of leases by the Attorney 

General and the Governor as required by subsection A. The environmental impact reports shall 

address, but not be limited to:  

1. The environmental impact of the proposed activity;  

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4007
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-1157
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2. Any adverse environmental effects which cannot be avoided if the proposed activity is 

undertaken;  

3. Measures proposed to minimize the impact of the proposed activity;  

4. Any alternative to the proposed activity; and  

5. Any irreversible environmental changes which would be involved in the proposed activity.  

For the purposes of subdivision 4 of this subsection, the report shall contain all alternatives 

considered and the reasons why the alternatives were rejected. If a report does not set forth 

alternatives, it shall state why alternatives were not considered.  

(Code 1950, § 62-3; 1958, c. 290; 1962, c. 637; 1968, c. 659, § 62.1-4; 1986, c. 488; 1992, c. 

836; 1993, c. 644; 2000, c. 1056.) 

 

§ 29.1-105. Lease or contract respecting land or buildings.  

The Board is authorized, with the approval of the Governor, to enter into contracts respecting or 

to lease any land or buildings leased or owned by it to private persons, corporations, associations, 

other governmental agencies, public authorities duly created by law or political subdivisions of 

the Commonwealth. The contracts or leases shall be (i) upon terms and conditions as deemed 

advisable by the Board, (ii) in a form to be approved by the Attorney General, and (iii) consistent 

with the powers, authority and responsibilities of the Board. If any such lease or contract is to be 

effective for a term of more than five years, it shall be authorized only after a public hearing by 

the Board. All amounts received pursuant to leases and contracts hereunder shall be deposited in 

the state treasury to the credit of the game protection fund.  

(1970, c. 406, § 29-11.1; 1972, c. 520; 1973, c. 4; 1978, c. 835; 1979, c. 140; 1987, c. 488.) 

 

§ 41.1-3. Grants of certain lands, etc., to be void; such lands, etc., under control of 

Governor.  

No grant shall be valid or effectual in law to pass any estate or interest in (i) any lands 

unappropriated or belonging to the Commonwealth, which embrace the old magazine at 

Westham, or any stone quarry now worked by the Commonwealth, or any lands which are within 

a mile of such magazine, or any such quarry; (ii) any ungranted beds of bays, rivers, creeks and 

the shores of the sea under § 28.2-1200; (iii) any natural oyster bed, rock, or shoal, whether such 

bed, rock, or shoal shall ebb bare or not; (iv) any islands created in the navigable waters of the 

Commonwealth through the instrumentality of dredging or filling operations; (v) any islands 

which rise from any lands which are property of the Commonwealth under § 28.2-1201; or (vi) 

any ungranted shores of the sea, marsh or meadowlands as defined in § 28.2-1500. Every such 

grant for any such lands, islands, bed, rock, or shoal shall be absolutely void; however, this 

section shall not be construed to affect the title to grants issued prior to March 15, 1932. Such 

magazine and every such stone quarry and the lands of the Commonwealth adjacent to or in their 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1200
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1201
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+28.2-1500
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neighborhood, shall be under the control of the Governor, who may make such regulations 

concerning the same as he may deem best for the interests of the Commonwealth.  

(Code 1950, § 41-8; 1970, c. 291; 1991, c. 378; 1995, c. 850.) 

 

§ 53.1-31. Sale or lease of gas, oil or minerals.  

The Director, with the approval of the Board, is empowered to make and execute contracts, 

easements and leases in the name of the Commonwealth for the removal or mining of gas, oil or 

any valuable minerals that may be found in any real estate, title of which is vested in the Board, 

whenever it appears to the Board that it will be in the best interest of the Commonwealth to make 

such disposition of such gas, oil or minerals. Before a contract, easement or lease is made, the 

same shall be approved by the Governor, and any contract, easement or lease shall be approved 

as to form by the Attorney General.  

Bids therefor shall be received after notice by publication once a week for four successive weeks 

in at least two newspapers of general circulation. The Director shall have the right to reject any or 

all bids and to readvertise for bids. The accepted bidder shall give bond with good and sufficient 

surety to the satisfaction of the Director and in such amount as he may fix for the faithful 

performance of all the conditions and covenants of such contract, easement or lease.  

Each such contract, easement or lease may be for a period not exceeding five years, may include 

the right to renew the same for an additional period not exceeding five years each and shall 

specify the rent royalties and other terms deemed expedient and proper. Such contracts, 

easements and leases may, in addition to any other rights, authorize the grantees and lessees to 

prospect for and take from the real estate oil, gas and such other minerals as are therein specified. 

No such contract, easement or lease shall in any way affect or interfere with the orderly operation 

of any state correctional facility. All rents or royalties collected from such contracts, easements or 

leases shall be paid into the state treasury to the credit of the general fund.  

(Code 1950, § 53-19.38:1; 1978, c. 474; 1982, c. 636; 1984, c. 734; 1989, c. 733.) 
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APPENDIX C 

INFORMATION ON STATE REQUIREMENTS 

FOR MINERAL MINING IN VIRGINIA 
 

Type of Information Needed 
 

Agency to Contact 

Dredging navigable waters and wetland disturbance 

joint permitting process 

U.S. Army Corps of Engineers/Virginia Marine 

Resource Commission (VMRC)/Department of 

Environmental Quality (DEQ) 

 

Pesticide distribution and application, endangered 

plants and insects 

 

Department of Agriculture and Consumer Services 

Impacts on the Chesapeake Bay 

 

Chesapeake Bay Local Assistance Department 

Impact on recreation resources and unique habitats, 

non-point source water pollution, storm water 

management 

 

Department of Conservation and Recreation 

Air pollution emissions 

 

DEQ, Air Programs* 

Point-source discharges to waters from other than 

coal mines, discharge of dredge or fill material in 

waterways, underground or surface petroleum 

storage tanks, groundwater withdrawal 

 

DEQ. Water Programs* 

Oil and gas activity in Tidewater 

 

DEQ, Environmental Impact Review Office* 

Treatment, storage, disposal or transportation of 

solid or hazardous waste, landfill activities, 

incineration of wastes, reclamation of non-

hazardous wastes, composting 

 

DEQ, Waste Programs* 

Impact on state forests, Seed Tree Law 

 

Department of Forestry 

Effect on fish and endangered animals 

 

Department of Game and Inland Fisheries 

Protection of public or private water supply, 

drinking water quality, disposal of biosolids 

 

Department of Health 

Protection of historic structures and archaeological 

resources 

 

Department of Historic Resources 

Construction and disturbances in waterways and 

wetlands, activities affecting state-owned 

subaqueous lands 

 

VMRC 
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Type of Information Needed 
 

Agency to Contact 

Gas, oil, or coalbed methane exploration or 

extraction operations, plugging, and reclamation 

 

DMME, Division of Gas and Oil 

Coal mining operations and reclamation, point 

source discharges to waters from coal mines 

 

DMME, Division of Mined Land Reclamation 

Mineral mining (non fuel) operations and 

reclamation 

 

DMME, Division of Mineral Mining 

Entrance and access to public highways from 

mineral extraction sites, use of public highways by 

trucks, vibrioses on highway right-of-ways 

 

Virginia Department of Transportation 

  

 * See the Business and Industry Guide to 

Environmental Permits in Virginia, available from 

the DEQ. 
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SUBAQUEOUS MINERALS MANAGEMENT PLAN 

 

COMMONWEALTH OF VIRGINIA 

 

 

 Guidelines for Mineral Activities 

 on State-owned Subaqueous Lands 
 

 

 

 

 

 

  

 

 

 

 

Prepared by the 

VIRGINIA MARINE RESOURCES COMMISSION  

in cooperation with the 

DEPARTMENT OF MINES, MINERALS AND ENERGY 

and the 

DEPARTMENT OF GENERAL SERVICES 

 

 



  

 APPENDIX D – PAGE 1

TABLE OF CONTENTS 

 

 

 

 Section           Page  

 

 

I. Definitions............................................................................................................................2 

 

 

II.  Statutory Requirements Governing the State Subaqueous Minerals 

Management Plan .................................................................................................................2 

 

 

III.  Submerged Land Mining under the State Subaqueous Minerals Management 

Plan ......................................................................................................................................3 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 APPENDIX D - PAGE 2

SUBAQUEOUS MINERALS MINING, LEASING AND EXTRACTION IN VIRGINIA 

 

I.  DEFINITIONS 
 

Terms are defined the same as in the State Minerals Management Plan (SMMP). 

 

 

II. STATUTORY REQUIREMENTS 

 

The Commonwealth of Virginia's requirements for leasing and extraction of minerals on 

state-owned lands are set forth in law and in this minerals management plan for state-owned 

uplands and submerged lands.  They enable state agencies and institutions to respond consistently 

and efficiently to requests for mineral surveys, exploration, leasing, and extraction on state-

owned lands. 

 

State Subaqueous Minerals Management Plan 

 

The Code of Virginia (§ 28.2-1208) requires that mining, leasing, and extraction activities 

on state-owned submerged lands be authorized and administered by the Virginia Marine 

Resources Commission (VMRC), with the approval of the Attorney General and the Governor.  

The only exceptions are the Back Bay and the North Landing River, which are managed by the 

Department of Game and Inland Fisheries instead of the VMRC. 

 

The Code of Virginia directs the VMRC, in cooperation with the Department of Mines, 

Minerals and Energy, and with the assistance of affected state agencies, departments, and 

institutions, to maintain a State Subaqueous Minerals Management Plan (SSMMP).  The VMRC 

acts as the lead agency over leasing and extraction activities and performs procurement functions 

in the same capacity as the Department of General Services in the SMMP. 

 

Leases or easements shall be for a period not to exceed five years and may include the 

right to renew for an additional period not to exceed five years.  The lease or easement shall 

specify the rent royalties and other terms specified by the VMRC.  In addition to any other rights, 

the lease shall authorize the grantees and lessees to prospect for and take from the bottom soil, 

gas, and other specified minerals.  However, no easement or lease may affect or interfere with the 

rights of the public concerning fishing, fowling, catching and taking oysters and other shellfish 

from the leased bottoms or waters above. 

 

Leases and easements require the signature of the Attorney General and the Governor.  

The Secretary of Natural Resources may approve, with the consent of the Attorney General, 

easements and leases of beds of state waters that are recommended by the VMRC (under 

Executive Order 88 (01)).  All rents or royalties collected from such easements or leases shall be 

paid into the state treasury and credited to the Public Oyster Rocks Replenishment Fund. 

 



 

 APPENDIX D - PAGE 3

The subaqueous plan contains the same provisions for public hearings and public 

advertising for competitive bidding or proposals as the SMMP.  In addition, it incorporates the 

existing joint federal-state-local permitting process for activities in state waters. 

 

 Persons wishing to extract minerals from state-owned subaqueous lands may obtain either 

a permit or a lease and a permit from the VMRC.  When considering a permit application, the 

VMRC is guided by the provisions of Article XI, Section I of the Constitution of Virginia and 

shall consider the public and private benefits of the mining and its effect on: 

 

1. Other reasonable and permissible uses of state waters and state-owned bottom 

lands; 

2. Marine and fisheries resources of the Commonwealth; 

3. Tidal wetlands, except when this has or will be determined under the provisions 

of Chapter 13 of Title 28.2; 

4. Adjacent and nearby properties; and 

5.  Water quality. 

 

The VMRC will consult with other state agencies who may be affected by the operation 

proposed in a permit application and with DMME, which serves as the mining regulatory 

authority.  

 

 

III. SUBMERGED LAND MINING  

UNDER THE 

SUBAQUEOUS MINERALS MANAGEMENT PLAN 
 

The State Subaqueous Minerals Management Plan supplements the State Minerals 

Management Plan.  The Virginia Marine Resources Commission (VMRC) authorizes and 

oversees mining, leasing, and extraction of minerals on state-owned submerged lands and grants 

permits for the use of such land use. 

 

Application for a mineral survey or exploration permit or permit to remove landfill 

material, sand or gravel may be made to the VMRC under the provision of the Code of Virginia § 

28.2-1207, while a lease or easement may be granted under § 28.2-1208 and the State Minerals 

Management Plan. 

 

A § 28.2-1208 easement or lease is needed to obtain oil, gas (except if covered under a 

Virginia Gas and Oil Board pooling order), minerals or other substances in the beds of the waters 

outside the Baylor Survey.  However, to remove and sell landfill material, sand or gravel, only a 

§ 28.2-1205 permit is required, not a SMMP lease. 

 

Applications to conduct a mineral survey or exploration affecting state waters or state-

owned subaqueous land must be submitted to VMRC, Habitat Management Division, on 
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applicable portions of the joint permit application form described in §§ 28.2-1205 through 1207 

of the Code of Virginia.  VMRC will forward copies of the completed application to: 

 

• U.S. Army Corps of Engineers 

• Department of Mines, Minerals and Energy 

• Department of Environmental Quality 

• Virginia Institute of Marine Science 

• Department of Health, Bureau of Shellfish Sanitation 

• Department of Conservation and Recreation 

• Local wetlands board(s) 

 

The application will undergo the same public interest review required of any application 

for a permit to encroach in, on, or over state-owned bottoms pursuant to § 28.2-1208 of the Code. 

 The requirements of the SMMP shall apply and the VMRC shall act in the same manner and 

capacity as the Department of General Services. 

 

In the case of a nonground-disturbing survey, where no disturbance to state-owned 

bottoms will occur and no impact to living resources will result, a letter request may be 

acceptable to VMRC. 

 

The VMRC shall evaluate and review the proposal and comments from each agency to 

determine if the proposal is in the best interest of the public. 

 

Neither the competitive bidding and proposal processes nor the public hearing 

requirement shall apply to the extraction of natural gas or oil pursuant to a pooling order issued 

by the Virginia Gas and Oil Board, unless the well through which the extraction will occur is 

situated on or over state-owned subaqueous lands. 

 

If the VMRC recommends approving a five-year renewable lease under § 28.2-1208 of 

the Code, the process outlined in the SMMP will be followed. 
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