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OV AC25-210-10. Definitions.

Unless adifferent meaning is required by the context, the following terms, as used in this chapter, shall

have the following meanings

"Act (Clean Water Act)" means 33 USC 81251 et seq. as amended 1987.

“ Adjacent” means bordering, contiguous or neighboring; wetlands separated from other surface water

by man made dikes or barriers, naturd river berms, sand dunes and the like are adjacent wetlands’

“ Aquatic resources’ or “aguatic environment" mean surface waters and the habitat they provide,

including both plant and anima communities.

“ Avoidance’ means not taking or modifying a proposed action or parts of an action so that thereisno

adverse impact to the aguatic environment.
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“Beneficid U2’ means both ingream and offstream uses. Instream beneficia uses include, but are not

limited to, the protection of fish and wildlife habitat, mai ntenance of waste assmilation, recreation,

navigation, and cultural and aesthetic vaues. Offstream beneficid usesinclude, but are not limited to,

domedtic (including public water supply), agriculturd, eectric power generation, commercid and

industrial uses.

"Best management practices’ means a schedule of activities, prohibition of practices, maintenance

procedures and other management practices te-that prevent or reduce the pollution of surface weters.

"Board" means the State Water Control Board.

"Code' means Code of Virginia

“Compensation” or “ compensatory mitigation” means actions taken which provide some form of

substitute aguatic resource for the impacted aguatic resource.

"Consumptive use' means the withdrawa of surface waters, without recycle of said watersto their



STATEWATER CONTROL BOARD PAGE 3 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION

source or basin of origin.

“Crestion” means the establishment of awetland or other aguatic resource where one did not formerly

exig.

“Director” means Director of DEQ.

"Discharge" means, when used without qudification, a discharge of a pollutant, or any addition of any
pollutant or combination of pollutants, to state waters or waters of the contiguous zone or ocean other

than a discharge from avessdl or other floating craft when being used as ameans of transportation.

"Draft VWP permit”" means a prepared document indicating the board' s tentative decison rdative to a

VWP permit action.

“Draining’ means human-induced activities such as ditching, excavation, inddlation of tile drains,

hydrologic modification by surface water runoff diverson, pumping water from wels, or smilar activities

such that the activities have the effect of artificidly dewatering the wetland or dtering its hydroperiod.

"Dredged materid" means materia that is excavated or dredged from State waters.

“Ecologicdly preferable’ means capable of providing a higher likdihood of replacing existing wetland

functions and vaues, water qudity and fish and wildlife resources than dternative proposals.
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“ Enhancement” means activities conducted in existing wetlands or other aguatic resources which

increase one or more aguatic functions or values.

"Excavae' or "excavation" means ditching, dredging, or mechanized remova of earth, soil or rock.

“HII” means replacing portions of surface water with upland, or changing the bottom eevation of a

water body or wetland for any purpose, by placement of any pollutant or materid including but not

limited to rock, sand, earth, and man-made materials and debris.

authorizing a specified category of activities within-a-geographic-area.

“ Geographic area of addineated wetland” means the area contained within and up to awetland

boundary determined by ddineation methods cons stent with these regulations.

“Impairment” means the damage, loss or degradation of the functions and values of state waters.




STATEWATER CONTROL BOARD PAGE 5 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION

“|solated wetlands of minima ecological vaue’ means those wetlands that (1) do not have a surface

water connection to other state waters; and (2) are less than one-tenth of an acre in Sze; and (3) are not

located in a FEM A designated 100-year floodplain; and (4) are not identified by the Virginia Natural

Heritage Program as arare or sate significant natural community; and (5) are not forested; and (6) do

not contain listed federal or state threstened or endangered species.

“Joint Permit Application (JPA)” means an application form that is used to apply for parmits from the

Norfolk District Corps of Engineers, the Virginia Marine Resources Commission, the Virginia

Depatment of Environmental Quality and loca wetland boards for work in waters of the United States

and in surface waters of Virginia

“Minimization” means lessening impacts by reducing the degree or magnitude of the proposed action

and its implementation.

“Mitigation” means sequentidly avoiding and minimizing impacts to the maximum extent practicable, and

then compensating for remaining unavoidable impacts of a proposed action.

“Mitigation Banking” means compensating for unavoidable wetland losses in advance of deve opment

actions through the sdle, purchase or use of credits from amitigation bank that is operating under a
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sgned banking ingrument in accordance with al applicable federd and gate laws or requlations for the

egtablishment, use and operation of mitigation banks.

“Multi-project Mitigation Site’ means an area of wetland restoration, creation, enhancement and in

appropriate circumstances preservation of wetlands or upland buffers adjacent to wetlands or other

date waters, which is or has been utilized to mest compensation requirements for more than one project

but which is not a mitigation bank.

"Nationwide permit" means a generd permit

Corps-of-Engineers-the-conditions-eflwhieh-are goplicable nationwide.

"Nonpoint source' means a source of pollution, such as afarm, forest or congtruction site run-off, urban

storm water run-off or mine run-off that is not-eeHected-er discharged as a point source.

"Normd agricultura activities' means those activities defined as an agricultural operationin 8 3.1-22.29

of the Code and any activity that is conducted as part of or in furtherance of such agricultura operation,

but shal not include any activity for which a permit would have been required as of January 1, 1997,

under 33 U.S.C. § 1344 or any regulations promul gated pursuant thereto. Note: Section 3.1-22.29 of

the Code reads "agricultural operation shal mean any operation devoted to the bona fide production of
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crops, or animas, or fowl, including but not limited to the production of fruits and vegetables of all

kinds; meat, dairy and poultry products, nuts, tobacco, nursery and flora products; and the production

and harvest of products from slviculture activity."

“Normal resdentia gardening, lawn and landscape maintenance' means ongoing non-commercia

resdentid activities conducted by or on behaf of an individua occupant, including mowing, planting,

fertilizing, mulching, tilling, vegetation remova by hand or by hand tools, placement of decorative sone,

fencing and play egquipment. Other appurtenant non-commercia activities, provided that they do not

result in the conversion of awetland to upland or to a different wetland type, may aso be included.

"Normd dlviculturd activities' means any Slvicultura activity, as defined in § 10.1-1181.1 of the Code,

and any activity that is conducted as part of or in furtherance of such slviculturd activity, but shal not

include any activity for which a permit would have been required as of January 1, 1997, under 33

U.S.C. § 1344 or any regulations promulgated pursuant thereto.

Note: 810.1-1181.1 of the Code reads "dlviculturd activity means any forest management activity,

including but not limited to the harvesting of timber, the congruction of roads and trails for forest

management purposes, and the preparation of property for reforestation.”
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“Permanent flooding or impounding” means an increase in the duration and/or depth of sanding water

on aland surface, other than that resulting from extended- detention basins and enhanced extended-

detention basins designed, constructed, and maintained to function in accordance with Virginia

Department of Conservation and Recreation (DCR) standards for such facilities (Virginia Stormwater

M anagement Handbook, First Edition, 1999, Volume 1, Chapter 3) or local standards that, at a

minimum, meet the DCR standards.

"Permitteg” means an-owner-or-operatorthe person who eurrently-has-an-effective \VAMP permit-issued

by-the beardwho holds a VWP individud or generd permit.

“Person” means any firm, corporation, association, or partnership, one or more individuas, or any

governmenta unit or agency of it.

"Pollutant” means any substance, radioactive materia, or heat which causes or contributes to, or may

cause or contribute to pollution.
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“Pollution” means such dteration of the physical, chemica or biologica properties of any sate waters as

will or islikely to creste anuisance or render such waters (a) harmful or detrimentd or injurious to the

public hedlth, safety or welfare, or to the hedth of animds, fish or aguatic life; (b) unsuitable with

reasonabl e treatment for use as present or possible future sources of public water supply; or ()

unsuitable for recreational, commercid, industria, agricultural, or other reasonable uses; provided that

(i) an dteration of the physical, chemicd, or biologica property of sate waters, or a discharge or

deposit of sawage, industrial wastes or other wastes to state waters by any owner which by itsdlf is not

aufficient to cause pallution, but which, in combination with such ateration of or discharge or depost to

date waters by other ownersis sufficient to cause pollution; (ii) the discharge of untreasted sewage by

any owngr into sate waters; and (iii) contributing to the contravention of sandards of water quality duly

established by the Board, are "pollution” for the terms and purposes of this regulation.

“Practicablé’” means available and capable of being done after taking into consderation cost, existing

technology and logisticsin light of overal project purposes.

“Preservation” means the protection of resources in perpetuity through the implementation of

appropriate lega and physcad mechaniams

"Public hearing" means afact finding proceeding held to afford interested persons an opportunity to
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submit factud data, views and comments to the board pursuant to the board’ s Procedural Rule No. 1.

"Regiond permit” means atype-of generd permit issued-by-the-Corps-of- Enghieers-adthorizing-a
speciied-category-of-aetivities-gpplicable within the-Commeonwealth-oF \irgika-or-other a specified

geographic region area

"Restoration” means the re-establishment of awetland or other aguatic resource in an areawhereit

previoudy exised. Wetland restoration means the re-establishment of wetland hydrology and

vegetation in an areawhere awetland previoudy existed. Stream restoration means the process of

converting an unstable, dtered or degraded stream corridor, including adjacent areas and floodplains, to

its naturd conditions.

"Schedule of compliance" means a schedule of remedid measuresincluding a sequence of enforceable
actions or operations leading to compliance with the Act, the law, and the board regulations, sandards

and policies.

“Sgnificant ateration or degradation of existing wetland acreage or function” means human-induced

activities that cause either adiminution of the ared extent of the existing wetland or cause achangein

wetland community-type (as defined by the Cowardin classfication sysem or smilar terminology)

resulting in the loss or more than minima degradation of its exising ecologica functions.

“Single and complete project” means the total project proposed or accomplished by one person. For
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linear projects, the “ sngle and complete project” (i.e. — a sngle and complete crossang) will apply to

each crossng of a separate water of the United States (i.e. — a 9ngle waterbody) and to multiple

crossings of the same waterbody at separate and distinct locations. However, individua channesin a

braided stream or river, or individua arms of alarge, irreqularly-shaped wetland, lake, etc. are not

separate waterbodies. A sngle and complete project is consdered to have independent utility if it

would be congtructed absent the construction of other projectsin the project area. Portions of a multi-

phase project that depend upon other phases of the project do not have independent utility. Phases of a

project that would be constructed even if the other phases are not built can be considered as separate

sngle and complete projects with independent utility.

"State waters' means dl water, on the surface and under the ground, wholly or partidly within or

bordering the Commonwedlth or within itsjurisdiction, induding wetlands

"Surface water" means:
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sdbdivisions1-through-6-of-thisdefinition-a| Sate watersthat are not ground water as defined in 862.1-

255 of the Code.

"Toxic pollutant” means any agent or materid including, but not limited to, those listed under §307(a) of
the Act (33 USC 81317(a)) which after discharge will, on the basis of available information, cause

toxicity. Toxicity means the inherent potentid or capacity of amaterid to cause adverse effectsin a



STATEWATER CONTROL BOARD PAGE 13 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION
living organism, including acute or chronic effects to agquatic life, detrimentd effects on human hedth or

other adverse environmental effects.

“VWP generd permit” means a regulation that congtitutes a VWP permit for a category of activities.

“VWP parmit” means an individud or generd permit issued by the board under §62.1-44.15:5 of the

Code that authorizes activities otherwise unlawful under 862.1-44.5 of the Code or otherwise serves as

the Commonwedth of Virginia s 8401 certification.

"Water quality sandards' means water quality standards promulgated by the adminigrator of the EPA

under 8303 of the Act. Note: these can be found at 9V AC25-26-10 et seq. adopted by the board.

"Wetlands' means those areas that are inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support, and that under norma circumstances do support, a prevaence of
vegetation typicaly adapted for life in saturated soil conditions. Wetlands generdly include swamps,

marshes, bogs, and Smilar aress.

Statutory-Authority
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9VAC25-210-20. Purpose.

This chapter delineates establishes the procedures and requirements to be followed in connection with

the VirginiaWater-Protection-Permit-ssued-issuance of a VWP permit by the board pursuant to the

State Water Control Law.

State-Water-Control-Board:

Statutory-Authority

9VAC25-210-30. Authority for chapter.

The authority for this chapter is pursuant to the State Water Control Law (law), Chapter 3.1 (862.1-

44.2 & seqt) of Title 62.1, in particular §§ 62.1-44.15:5,62.1-44.15(7) anc-62.1-44.15(10)62.1-

44.3, 62.1-44.5, 62.1-44.15, 62.1-44.15.5; and 33 USC 81251 et seq.

Statutory-Autherity
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9VAC25-210-40. Federal guidelines.

The following federa guidelines are incorporated by reference:

Guiddline for Specification of Disposal Sites for Dredged or Fill Material, 40 CFR 230 (Federal

Register December 24, 1980).

Statutory-Autherity

9VAC25-210-45. Wetland delineation.

Each ddineation shal be conducted in accordance with the U.S. Army Corps of Enginears "Wetland

Ddineation Manual, Technica Report Y-87-1, January 1987, Find Report” (Federal Manua). The

Federa Manud shall beinterpreted in a manner cond stent with Corps quidance.

9VAC25-210-50. Prohibitionsand requirementsfor VWP per mits.
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A. Except as authorized pursuant to a Virginia Water Protection Permit, or as excluded in QVAC25-

210-60, no person shdl dredge, fill or discharge any pollutant into, or adjacent to surface waters,
excavate H-awetland; or otherwise dter the physicd, chemica or biologica properties of surface

waters, excavate in wetlands, or on or after October 1, 2001 conduct the following activitiesin a

wetland, (i) new activities to cause draining that Sgnificantly dters or degrades exigting wetland acreage

or functions, (ii) filling or dumping, (iii) permanent flooding or impounding, or (iv) new activities that

cause sgnificant dteration or degradation of exising wetland acreage or functions.

B. No VWP permit shdl be issued for the following:

1. Where the proposed activity or the terms or conditions of the VWP permit do not comply with State

law or requlations; including but not limited to, §10.1-1408.5 of the Code of Virginia;

2. For the discharge of any radiological, chemica or biologica warfare agent or high leve radioactive

meaterid into surface water's,




STATEWATER CONTROL BOARD PAGE 17 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION

CGASENOTES

9VAC25-210-60. Exclusions.

Thefollowing do not require a Virginia Water Protection Permit but may require other permits under

State and federd law:

1. Discharges of dredged or fill material which are agdressed authorized under aU.S. Army Corps of
Engineers Regiond, Generd or Nationwide Permit, and for which ne 8401 Water Quality Certificate is
required-Certification has been granted as of the date of this regulation Sueh-permitsincludethe

llowing aivit
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2. Any agtivity-discharge, other than an activity in a surface water governed by 862.1-44.5 and 62.1-

44.15:5, permitted by a Virginia Pollutant Discharge Elimination System (VPDES) permit in accordance

with 9VAC25-3031-10 et seq.;

3. Any activity, other than an activity in a surface water governed by 862.1-44.5 and 62.1-44.15:5,
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permitted by a Virginia Pollution Abatement (VPA) permit in accordance with QVAC25-3032-10 et

Program-{(JIC)-Any activity permitted under Chapter 13 of Title 28.2, Fisheries and Habitat of the

Tidd Waters, Tida Wetlands, unless sate certification isrequired by 8401 of the Clean Water Act;.

6. Norma residential gardening, lawn and landscape maintenance;

67a. Normal fammingagriculture; and Slviculture andanehing activities such as plowing, seeding,
cultivating, minor drainage and harvesting for the production of food, fiber and forest products, or
upland soil and water conservation practices. For the purposes of subdivison 7 of this subsection,

cultivating, harvesting, minor drainage, plowing, and seeding are defined asfollows:

(1) "Cultivating" means physica methods of soil trestment employed within established farming, ranehing

and dlviculture lands on farm, ¥aneh; or forest cropsto aid and improve their growth, quality, or yield.

(2) "Harvesting" means physical measures employed directly upon farm, forest, or raneh-cropswithin

established agriculturd and slviculture lands to bring about their remova from farm, forest, or raneh
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land, but does not include the congtruction of farm, forest, or ranch roads.

(3) "Minor drainage" means.

(8 Thedischarge of dredged or fill materia incidental to connecting upland drainege facilities to surface
waters, adequate to effect the remova of excess soil moisture from upland croplands. Construction and

maintenance of upland (dryland) facilities, such as ditching and tiling incidentd to the planting, cultivating,

protecting, or harvesting of crops;

(b) The discharge of dredged or fill materid for the purpose of ingaling ditching or other weater control
fadilitiesincidentd to planting, cultiveting, protecting, or harvesting of rice, or other wetland crop
species, where these activities and the discharge occur in surface waters which are in established use for

such agricultural and Slviculture wetland crop production;

(c) The discharge of dredged or fill materid for the purpose of manipulating the water levels of, or
regulating the flow or didribution of water within, existing impoundments which have been congtructed in
accordance with gpplicable requirements of the Act, and which are in established use for the production

of rice, or other wetland crop species,

(d) The discharge of dredged or fill materid incidenta to the emergency remova of sandbars, gravel
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bars, or other smilar blockages which are formed during flood flows or other events, where such

blockages close or condtrict previoudy existing drainageways and, if not promptly removed, would
result in damage to or loss of existing crops or would impair or prevent the plowing, seeding, harvesting
or cultivating of crops on land in established use for crop production. Such remova does not include
enlarging or extending the dimensons of, or changing the bottom devations of, the affected drainageway
asit existed prior to the formation of the blockage. Remova must be accomplished within one year after

such blockages are discovered in order to be digible for exclusion;

() Minor drainage in surface watersis limited to drainage within areas that are part of an established
farming or slviculture operation. It does not include drainage associated with the immediate or gradua
conversion of awetland to a nonwetland (e.g., wetland species to upland species not typically adapted
to lifein saturated soil conditions), or conversion from one wetland use to another (for example,
slviculture to farming). In addition, minor drainage does not include the congtruction of any cand, ditch,
dike or other waterway or structure which drains or otherwise sgnificantly modifies a stream, lake,
swamp, bog or any other wetland or aquatic area congtituting surface water. Any discharge of dredged
or fill materid into surface water incidental to the construction of any such structure or waterway

requires a VWP permit.

(4 "Plowing" meansdl forms of primary tillage, including moldboard, chisd, or wide-blade plowing,

discing, harrowing, and smilar physical means used on farm, forest or ranch land for the breaking up,
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cutting, turning over, or girring of soil to prepare it for the planting of crops. Plowing does not include

the redigtribution of soil, rock, sand, or other surficid materidsin a manner which changes any area of
surface water to dry land. For example, the redistribution of surface materias by blading, grading, or
other meansto fill in wetland areasis not plowing. Rock crushing activities which result in the loss of
natural drainage characterigtics, the reduction of water storage and recharge capabilities, or the
overburden of naturd water filtration capacities does not congtitute plowing. Plowing as described

above will never involve adischarge of dredged or fill materid.

(5) "Seeding” means the sowing of seed and placement of seedlings to produce farm, ranch or forest
crops and includes the placement of soil beds for seeds or seedlings on established farm and forest

lands.

7b. To fdl under thisexcluson, the activities specified in subdivison 7 aof this subsection must be part
of an edablished (i.e., ongoing) farming or siviculture, er+anrehing operation, and must be in accordance

with applicable best management practices set forth in either Forestiry Best Management Practices for

Water Qudlity in VirginiaManud (3 ed., 1997) or Virginia Agricultural BMP Manua (1998), which

facilitate compliance with the 8404(b)(1) Guidelines (40 CFR 230). Activities on areas lying falow as

part of a conventiona rotationd cycle are part of an established operation.

7c. Activitieswhich bring anew areainto farming, slviculture or ranching use are not part of an

established operation. An operation ceases to be established when the areain which it was conducted
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has been converted to another use or haslain idle so long that modifications to the hydrologica regime

are necessary to resume operation. If the activity takes place outsde surface waters, or does not involve

adischarge, it does not need a 8401 \Water Quality-Certificate-and-therefore-no Virginia Water

Protection Permit, whether or not it is part of an established farming, slviculture or ranching operation.

+#8. Maintenance, including emergency reconstruction of recently damaged parts, of currently
serviceable structures such as dikes, groins, levees, dams, riprap breakwaters, causeways, bridge

abutments or approaches, and transportation and utility structures. Maintenance does not include

modifications that change the character, scope, or sze of the original design. In order to quaify for this

exemption, emergency recondtruction must occur within a reasonable period of time after damage

OCcCUrs.

89. Congtruction or maintenance of farm or stock ponds or irrigation ditches or the maintenance (but
not congtruction) of drainage ditches. Discharge associated with siphons, pumps, headgates, wingwalls,
welrs, diverson structures, and such other facilities as are appurtenant and functionaly related to

irrigation ditches are included in this excdlusion.

910. Congtruction of temporary sedimentation basins on a construction site which does not include the
placement of fill materids into surface waters. The term "congtruction Site" refersto any Ste involving the
erection of buildings, roads, and other discrete structures and the ingtalation of support facilities

necessary for congtruction and utilization of such structures. The term “condruction Site€” dso includes
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any other land areas which involve land-disturbing excavation activities, including quarrying or other

mining activities, where an increase in run-off of sediment is controlled through the use of temporary

sedimentation basins.

1011. Any activity with respect to which the Commonweslth of Virginia has an approved program

under 8208(b)(4) of the Act which meets the requirements of §208(b)(4)(B) and (C) (33 USC §1288).

2112, Condruction or maintenance of farm roads, forest roads, or temporary roads for moving mining
equipment, where such roads are constructed and maintained in accordance with applicable best

management practices (BMPs) st forth in either Forestry Best Management Practices for Water

Qudlity in VirginiaManud (3¢ ed., 1997) or Virginia Agricultura BMP Manua (1998), to ensure that

flow and circulation patterns and chemical and biologica characteristics of surface waters are not
impaired, that the reach of such watersis not reduced, and that any adverse effect on the aguetic
environment will otherwise be minimized. The BMPswhich must be applied to satisfy thisprovison

include the following basdine provisons.

a Permanent roads (for farming or forestry activities), temporary access roads (for mining, forestry, or
farm purposes), and skid trails (for logging) in surface waters shdl be held to the minimum feesble
number, width, and tota length congstent with the purpose of specific farming, Siviculture or mining

operations, and local topographic and climatic conditions;

b. All roads, temporary or permanent, shall be located sufficiently far from streams or other water
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bodies (except for portions of such roads which must cross water bodies) to minimize discharges of

dredged or fill materid into surface waters,

c. Theroad fill shdl be bridged, culverted, or otherwise designed to prevent the retriction of expected

flood flows;

d. Thefill shal be properly sabilized and maintained to prevent erosion during and following

congtruction;

e. Discharges of dredged or fill materid into surface waters to congtruct road fill shal be madeina
manner which minimizes the encroachment of trucks, tractors, bulldozers, or other heavy equipment

within state waters (including adjacent wetlands) thet lie outsde the lateral boundaries of thefill itsdlf;

f. In desgning, congtructing, and maintaining roads, vegetative disturbance in surface waters shdl be

kept to aminimum;

0. The design, congtruction and maintenance of the road crossing shal not disrupt the migration or other

movement of those species of aquatic life inhabiting the water bodly;

h. Borrow materid shall be taken from upland sources whenever feasible;

i. The discharge shal not take, or jeopardize the continued existence of afederdly or state listed
threatened or endangered species as defined under the Endangered Species Act (16 USC 81531 et

seg.).and the Code of Virginia§29.1-566 and 4 VAC 15-20-130 B. and C., except asprovided in
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29.1-568, or adversdly modify or destroy the criticd habitat of such species,

j. Discharges into the nesting and breeding areas for migratory waterfowl, spawning areas, and wetlands

shdl be avoided if practicd dternatives exist;

k. The discharge shdl not be located in proximity of a public water supply or intake;

|. The discharge shdl not occur in areas of concentrated shellfish production;

m. The discharge shdl not occur in a component to the National Wild and Scenic River System;

n. The discharge materid shall conss of suitable materia free from toxic pollutants in toxic amounts;

and

0. All temporary fills shdl be removed in their entirety and the area restored to its original €evation.

9VAC25-210-70. Effect of a VWP permit.

A. Asto the permitted activity, Gerphance-compliance with a VWP permit congtitutes compliance with
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the VWP permit requirements of the State Water Control Law and regulations.

B. Theissuance of a VWP permit does not convey any property rightsin either red or persond
property, or any exclusive privileges, nor doesit authorize injury to private property or any invason of

persond rights or any infringement of federd, state or loca law or regulation.

Statutory-Authority

Part 11

VWP Permit Application and +ssuanreeDeve opment

9VAC25-210-80. Application for a VWP permit.

A. Buty How to gpply. Any person who is required to obtain aFederal-federal 404-permitorfedera
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compl ete Joirt-Permit-Appheation VWP permit gpplication to the State Water-Contrel-Board-DEQ

through the Virginia Marine Resources Commission (VMRC), condgting of the Joint Permit Application

(JPA) with the DEQ VWPP Addendum, or submit a complete registration statement for coverage

under a VWP generd permit, as applicable. These applications are available from VMRC, the Norfolk

Didtrict, U.S. Army Corps of Enginegrs, or DEQ.

1. Therequired 15-day timeframe for completeness review for al projects, with the exception of

minimum instream flow and water withdrawa projects, will commence upon rece pt of the application

by the office having authority over the project (i.e., the regiond office in the region in which the project

islocated, or centra office for Virginia Department of Transportation projects).
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shdl be no commencement of any activity for which aVWP permit isrequired prior to the issuance of a

VWP permit.
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Note: The amount of time dlowed by statute for processing a complete application for any project,

excluding water withdrawd projects, is 15 days for completeness review; 120 days for processing the

complete application by issuing a VWP permit, issuing a VWP permit with conditions, denying the

VWP permit, or deciding to conduct a public meeting or hearing; 60 days to hold a public meeting or

hearing; and 90 days after the public medting or hearing, if hald, to make afind VWP permit decison,

pursuant to §62.1-44.15:5.D.).
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CB. Informationa requirements.

1. A complete VWP Permit application, at aminimum, conggs of the following:

a-A JPA completed in its entirety withall appropriate maps, appendices, attachments and addenda

included. The JPA must include the following information:

Name and addr ess of per mittee (and property owner, if different);

Name and addr ess of authorized agent (if applicable):

Name of the waterbody or receiving waters , as applicable, at the project site;

Name of the city or county wher e the project occurs;

Project purpose, need and description; The purpose and need for the project shall

be specified. A complete narrative description of the project shal include: the type of

activity to be conducted; any physica dteration to surface waters, and dl impacts,

permanent and temporary, associated with the project. Wetland impacts should be

defined by the Cowardin dassfication method or Smilar terminology. Converson of

one type of wetland to another type of wetland is consdered to be a permanent impact.
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Vi.

Vii.

Viil.

Xi.

Amount of surface water impacts (wetlands, streams and/or open water) by type

in squarefeet or acres, or linear feet for streams (if applicable);

Materials Assessment; If dredged or fill materid isinvolved, the applicant must

provide evidence or catification that the materia is free from toxic contaminants, or that

the materid, if not free of contaminants, will be placed in an approved disposal area. If

applicable, the applicant may be required to conduct grain size and composition

analyses, tests for specific parameters or chemical condtituents, or dutriate tests on the

dredoe materidl.

Proposed construction schedule; An esimate of the congtruction timeframe for the

project will be used to determine the VWP permit term.

Signed and dated signatur e page; The application sgnature page, either on the copy

submitted to VMRC or to the DEQ, must have an origina signature.

Appendices (from the JPA) that apply to the project;

The Department of Environmental Quality Addendum, including latitude and

longitude (to the nearest second) at the center of the project, United States Geological

Survey Hydrologic Unit Code for the project and compensatory mitigation site, DEQ

sream dassification, stream drainage area, functions and va ues assessment for
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wetlands impacts (if applicable), wetlands ddineation information, state- and federaly-

listed threatened and endangered species information, mitigation plan (demonstrating

avoidance and minimization to the maximum extent practicable, and compensation for

unavoidable impacts);

a.) For wetland impacts greater than one acre and for all water withdrawals, an the

asessment of functiona values of the affected surface waters must include information

on exising beneficid uses of the surface waters and information on fish and wildlife

resources and habitat at the proposed project location;

i) Functiond values may include: water quality, floodflow desynchronization,

nutrient import or export, ssormwater retention or detention, groundwater

recharge or discharge, fish and wildlife habitat, recreation, education, and

aesthetics. These values shall be assessed using an acceptable method

appropriate for the type of impacted resource. Thisinformation will be used to

determine the type of compensatory mitigation required to ensure no net 1oss of

wetland functions.

i) Benefidd uses (both instream and offsiream uses) include, but are not limited to:

the protection of fish and wildlife habitat, maintenance of waste assmilation,

recreation, navigation, cultura and aesthetic values, domestic (including public
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water supply), agriculturd, €ectric power generation, commercia and industrid

uses.

b.) The assessment of potentia impacts to federally-listed and state-listed threatened or

endangered species shall include correspondence or documentation from federd or

date resource agencies addressing potential impacts to listed species.

¢.) A ddineation map must be provided of the geographic area of a ddinested wetland

for dl wetlands on the site, in accordance with 9VAC25-210-45, induding the

wetlands data sheets, and the latitude and longitude (to the nearest second) of the center

of thewetland impact area. Wetland types should be noted using the Cowardin

cdassfication scheme or Smilar terminoloqy. A copy of the Corps of Enginers

ddlineation confirmation shall aso be provided at the time of application, or if not

avaldble a that time, as soon as it becomes available during the VWP permit review. If

written confirmation is not available at the time of application, verbd confirmation must

be provided and the written confirmation submitted during the VWP permit review.

The ddlineation map should a0 include the location of dl impacted and non-impacted

dreams, open water and other surface waters on the Ste, aswedll asthe limits of any

Chesapeake Bay Resource Protection Areas (RPAS). Additiond state or local

requirements may apply if the project islocated within an RPA.
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d.) The plan of mitigation for unavoidable impacts to surface waters must include, in

accordance with current federd regulations: measures taken to avoid impacts to the

maximum extent practicable, the measures proposed to reduce the impacts to surface

waters, and where impacts could not be avoided, the means by which compensation

will be accomplished.

i

A narrative description must be provided detailing the measures taken

during project design and development both to avoid and minimize impacts

to surface waters to the maximum extent practicable (see QVAC 25-210-

115A);

The compensatory mitigation plan, unless dependent soldy on wetland

banking or trust fund contributions, shall include the god's and objectives of

the plan, in terms of replacement of functions and vaues and expressed in

acres of each wetland or stream type. The plan shall dso address any

indusion of buffers, any structures and features necessary for the success of

the ste, and the schedule for compensatory mitigation Ste construction.

In order for an application to be deemed complete, at a minimum, a

conceptud compensatory mitigation plan must be submitted, and shall

include: the gods and objectivesin terms of replacement of wetland or
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dream acreage and function; alocation map, including latitude and longitude

(to the nearest second) at the center of the site; a hydrologic analys's,

including a draft water budget based on expected monthly inputs and

outputs which will project water level devationsfor atypica, dry and wet

year; groundwater e evation data, if avallable, or the proposed location of

groundwater monitoring wells to collect this data; wetland delineation

sheets, maps and ajurisdictiona determination from the Corps of Engineers

for exising wetland areas on the proposed site(s); a conceptud grading

plan; a conceptud planting scheme, including sugoested plant species,

zonation and acreage of each vegetation type proposed; a proposed soil

preparation and amendment plan addressing both topsoil and subsoil

conditions; and a draft design of any water control sructures,

Thefind compensatory mitigation plan must include complete information

on al components of the conceptua compensatory mitigation plan detailed

in subpart (ii) above, aswel as a Ste access plan; amonitoring plan,

including proposed success criteria, monitoring goas, and the location of

photostations, monitoring wells, vegetation sampling points, and reference

wetlands (if available); an abatement and control plan for undesirable plant

species; an eroson and sedimentation control plan; a congtruction schedule;




STATEWATER CONTROL BOARD PAGE 40 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION
and proposed deed restriction language for protecting the compensation

ate(s) in perpetuity. Thefind compensatory mitigation plan must include

protection of al surface waters and upland areas that are to be preserved in

perpetuity within the compensation ste(s) boundary.

v)Any wetland compensation plan proposing the purchase of wetland banking

credits shdl incdlude;

(& The name of the proposed wetland mitigation bank within the same or

adjacent hydrologic unit code within the sasme river watershed with

avallable credits;

(b) The number of credits proposed to be purchased; and

(c) Cetification from the bank owner of the availability of credits.

Vi) Applicants proposing off-Ste compensatory mitigation, purchase or use

mitigation bank credits, or contribution to an in-lieu fee fund shal discuss the

feaghility of on-Ste compensatory mitigation. |f on-Site compensatory

mitigation is practicable, applicants must provide documentation as to why

the proposed off-gte compensatory mitigation, mitigation banking, or in-lieu

fee fund is ecologicaly preferable. The evduation should include, at a

minimum, acomparison of thefollowing criteriac water quality benefits,
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Xii.

Xiii.

hydrologic source, hydrologic regime, watershed, wetlands functions and

vaues, vegetation type, soils, impact acreage, distance from impacts, timing

of compensation vs. impacts, acquistion, constructability, and cost.

Vi) Any compensation plan involving stream restoration shal submit a plan that

includes. gods and objectivesin terms of water qudity benefits; location

map, including the latitude and longitude (to the nearest second) at the

center of the Ste; the proposed stream segment restoration locations,

incdluding plan view and cross-section sketches; the stream deficiencies that

need to be addressed; the restoration meaures to be employed, including

proposed design flows and types of instream structures; and a proposed

congtruction schedule.

Detailed project location map; The detailed location map (e.q.- a United States

Geologic Survey topographic quadrangle map) of the impact area must include the

latitude and longitude for the project, hydrologic unit code, and stream classfication (if

applicable) dearly identified on the map. The map should be of sufficient detail such that

the Ste may be easly located for Ste ingpection;

Project plan view and cross-sectional sketches: All plan view sketches and cross-

sectiona sketches must include, at a minimum, north arrow, scale, existing structures,
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exising and proposed (if available) contours, limit of jurisdictiona areas, ebb and flood

or direction of flow, impact limits, location and dimension of al structuresin impact

aress,

xiv.  Application processing fee. The applicant will be notified by the board asto the

appropriate fee for the project, in accordance with 9 VAC 25-20-10 et. seq. The

board will continue to process the application, but the fee must be received prior to

release of adraft VWP permit.

32. In addition to requirements of subdivison 1 of this subsection, applications involving a surface water

withdrawa or a FERC license or re-license shdl indude

a The drainage areg, the average annud flow and the median monthly flows a the withdrawa point,

and higoricd low flowsif avaladle;

b. The average dally withdrawd, the maximum daily and ingantaneous withdrawas and information on

the variahility of the demand by season;

c. Information on how the proposed withdrawa will impact flows, in terms of flow reduction;

€ d. The consumptive use and the average daily return flow of the proposed project and the location of

the return flow;

de. Information on the proposed use and need of the surface water and information on how the demand
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for surface water was determined (e.q., per capita use, population growth rates, new uses, changes to

savice areas, and if applicable, acreage irrigated and evapotranspiration effects);

ef. Information on flow dependent beneficid uses at the proposed project location; and

fg. Information on the aguatic life a the proposed project location, including species and habitat

requirements.

C. Additiond Information. The board may require additiona information needed to evauate

compliance with this requlation.
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D. Incomplete application.

1. Where an application is not accepted complete by the board within fifteen days of receipt, the board

may request additiona specific information from the applicant, and may suspend processing of any

application until such time as the applicant has supplied missng or deficient information and the board

condders the application complete.

2. Further, where the applicant becomes aware that he omitted one or more rdevant facts from a VWP

permit application, or submitted incorrect information in a VWP permit application or in any report to

the board, he shal immediatdy submit such facts or the correct information.

9VAC25-210-90. Conditions applicableto all VWP per mits.
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A. Duty to comply. The permittee shdl comply with dl conditions of the VWP permit. Nothing in this

chapter shdl be construed to relieve the VWP holder of the duty to comply with dl gpplicable federd
and date satutes, regulations and toxic standards and prohibitions. Any VWP permit
nencomphianceviolaionisaviolaion of the Aet-and law, and is grounds for enforcement action, VWP
permit termination, revocation, modification, or denid of a VWP permit renewa-appheation extenson

Or relssuance.

B. Duty to cease or confine activity. It shal not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the activity for which aVWP permit has been

granted in order to maintain compliance with the conditions of the VWP permit.

C. Duty to mitigate. The permittee shdl take al reasonable steps to(H-avoid-al-adverse environmenta

Hpaets-cannet-be-avoided. minimize or prevent any impactsin violation of the permit which may havea

reasonable likdihood of adversdy affecting human hedth or the environment.

D. VWP Permit action.

1. A VWP permit may be modified, revoked and reissued, or terminated as set forth in this regulation.

2. If apermittee files arequest for VWP permit modification, revocation, or termination, or filesa
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notification of planned changes, or anticipated noncompliance, the VWP permit terms and conditions

shdl remain effective until the request is acted upon by the persmitboard. This provison shdl not be used

to extend the expiration date of the effective VWP permit. If the permittee wishes to continue an activity

regulated by the VWP permit after the expiration date of the VWP permit, the permittee must apply for

and obtain a new VWP permit.

3. VWP permits may be modified, revoked and reissued or terminated upon the request of the
permittee, or upon board initiative to reflect the requirements of any changesin the statutes or

regulations or as aresult of VWP permit noncompliance asindicated in subpart A of this section.

E. Ingpection and entry. Upon presentation of credentias, any duly authorized agent of the board may,

at reasonable times and under reasonabl e circumstances;

1. Enter upon any permittee’ s property, public or private, and have access to, ingpect and copy any

records that must be kept as part of the VWP permit conditions,

2. Inspect any facilities, operations or practices (including monitoring and control equipment) regulated

or required under the VWP permit;

3. Sample or monitor any substance, parameter or activity for the purpose of ensuring compliance with

the conditions of the VWP permit or as otherwise authorized by law.

F. Duty to provide information.
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1. The permittee shdl furnish to the board, within-a+easonabletime any information which the board

may request to determine whether cause exigts for modifying, revoking, reissuing and terminating the
VWP permit, or to determine compliance with the VWP permit. The permittee shdl dso furnish to the

board, upon request, copies of records required to be kept by the permittee.

2. Plans, specifications, maps, conceptual reports and other relevant information shal be submitted as

required by the board prior to commencing construction.

G. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shal be conducted according to approved andytical

methods as specified in the VWP permit as-appreved-by-the board. The-board-may-require-sediment

exigsAnaysis of pollutants will be conducted according to 40 CFR 136 (2000) Guiddines Establishing

Test Procedures for the Andysis of Pollutants.

2. Samples and measurements taken for the purpose of monitoring shall be representative of the

monitored activity.

3. The permittee shdl retain records of al monitoring information, including dl cdibration and
maintenance records and al origind grip chart or eectronic recordings for continuous monitoring

instrumentation, copies of al reports required by the VWP permit, and records of all data used to
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complete the gpplication for the VWP permit, for a period of at leest three years from the date of the

expiration of agranted VWP permit. This period may be extended by request of the board at any time.

4. Records of monitoring information shdl include:

a The date, exact place and time of sampling or measurements,

b. The name of the individuals who performed the sampling or measurements;

c. The date the analyses were performed,;

d. The name of the individuas who performed the andyses;

e. The andytica techniques or methods supporting the information such as observations, readings,

cdculations and bench data used; and

f. The results of such analyses:; and

g. Chan of custody documentation.
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9VAC25-210-100. Signatory requirements.

Any application, report, or certification shal be sgned asfollows.

B1. Any gpplication for a VWP permit under this chapter must bear the applicants Sigrature Sgnature(s)

3 or the Sgnature
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of aperson acting in the applicant’ s behdf, with the authority to bind the applicant.

2. Reports. All reports required by VWP permits and other information requested by the board shall be

sgned by:

a One of the persons described in subdivision 1 a-b-er€ of this section; or

b. A duly authorized representative of that person. A person is aduly authorized representative only if:

(1) The authorization is made in writing by a person described in subdivison 1 a-8-e-¢ of this section;

(2) The authorization specifies eéther an individua or a postion having respongbility for the overdl
operation of the regulated facility or activity, such as the postion of plant manager, superintendent, or
position of equivaent respongbility. A duly authorized representative may thus be ether a named

individud or any individua occupying anamed pogtiort

(3) If an authorization is no longer accurate because a different individua or position has responsibility
for the overdl operation of the facility, a new authorization must be submitted to the board prior to or

together with any separate information, or gpplications to be signed by an authorized representative.

3. Certification of gpplication and reports. Any person signing a document under subdivison 1 or 2 of
this section shal make the following certification: “I certify under pendty of law that this document and
al atachments were prepared under my direction or supervision in accordance with a system designed

to assure that quaified personne properly gather and evauate the information submitted. Based on my
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inquiry of the person or persons who manage the system or those persons directly responsible for

gathering the information, the information submitted is to the best of my knowledge and belief true,
accurate, and complete. | am aware that there are sgnificant pendties for submitting fase information

induding the possibility of fine and imprisonment for knowing violaions”

Statutory-Authority

9VAC25-210-110. Establishing applicable standar ds, limitations or other VWP permit

conditions.

In addition to the conditions established in 9V AC25-210-90 and 9V AC25-210-100, each VWP

permit mayshal include conditions meeting the following requirements where goplicable:

1. Instream flow conditions. Subject to the provisions of 862.1-242 et seq. ©of the Code of Virginia,
and subject to the authority of the State Corporation Commission over hydroelectric facilities contained
in 862.1-80 et seq. Oof the Code of Virginia, instream flow conditions may include but are not limited
to conditions that limit the volume and rate a which water may be withdrawn & certain times and

conditions that require water conservation and reductionsin water use.
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2. Water quality standards and state requirements. The VWP permit shdl include requirements to

comply with al appropriate provisons of sate lavs and regulaions. VWP permit limitations shdl be

based on water quality, technology and/or best professiona judgement as appropriate.

3. Toxic pollutants.

a Where the board finds that appropriate limitations may not ensure compliance with the law or gate
water quality stlandards the board shall require the permittee to follow a program of biologica or
chemicd toxics monitoring. The requirement may include a VWP permit reopener to dlow the
imposition of toxicity reduction or dimination messures determined to be necessary as aresult of the
board' s evaluation of the results of the toxic monitoring and other available information. Based upon this
determination, appropriate limitations will be included in the VWP permit to ensure the reduction or
elimination of toxic pollutants and alow the board to ensure that the proposed project will comply with

water quality standards and other appropriate requirements of state law.

b. Limitationswill be included in the VWP permit to control al toxic pollutants which the board
determines (based on information reported in a VWP permit gpplication or a notification or on other
information) are or may be discharged at alevel which would adversaly affect the beneficid use of the

receiving waters.

4. Duration of VWP permits. Virghiawaterprotection-V WP permits issued under this regulation shdl

have an effective and expiration date which will determine the life of the permit. Mirghiawater
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pretection- VWP permits shdl be effective for afixed term based upon the projected duration of the

project, the length of any required monitoring, or other projects operations or VWP permit conditions,
however, the term shall not exceed fifteen years and will be specified in the conditions of the VWP
permit. The term of these VWP permits shdl not be extended by modification beyond the maximum
duration. Extenson of VWP permits for the same activity beyond the maximum duration specified in the

origind VWP permit will require regpplication and reissuance of anew VWP permit.

5. Monitoring requirements as conditions of VWP permits, may include but not be limited to:

L carrrite chall-coasifie

Ba. Requirements concerning the proper use, maintenance and ingtallation, when appropriate, of
monitoring equipment or methods (including biological monitoring methods when appropriate) when

required as a condition of the VWP permit;

2 b. Required monitoring including type, intervas, and frequency sufficient to yidd datawhich are
representative of the monitored activity and including, when gppropriate, continuous monitoring and

composite samples,

3)c. Applicable reporting requirements based upon the impact of the regulated activity on water

qualitys;

bd-Al-permits shal-nelude reguirements Requirements to report monitoring results with a frequency
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dependent on the nature and effect of the discharge-but-H-re-caselessthan-once-per-year.

6. Best Management Practices (BMPs). The VWP permit may require the use of BMPs to control or

abate the discharge of pollutants.

7. Reissued VWP permits. When a VWP permit is renewed or reissued, limitations, standards or

conditions must be in conformance with current limitations, sandards, or conditions.

8. Reopening VWP permits. Each VWP permit shdl have a condition allowing the reopening of the
VWP permit for the purpose of modifying the conditions of the VWP permit to meet new regulatory

standards duly adopted by the board. Cause for reopening VWP permits #reludeindudes, but are is not

limited to:
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pothutant-control-technology:—or

& Wwhen the circumstances on which the previous VWP permit was based have materialy and
subgtantiadly changed, or specid studies conducted by the board or the permittee show material and
subgtantia change, since the time the VWP permit was issued and thereby condtitute cause for VWP

permit modification or revocation and reissuance.

OVAC25-210-115. Evaluation of Mitigation Alter natives

A. Avoidance and minimization opportunities shal be evauated as follows:

The applicant must demongtrate to the satisfaction of the board that practicable dternatives, including

design dternatives, have been evduated and that the proposed activity, in terms of impacts to water

qudity and fish and wildlife resources, is the least environmentaly damaging practicable dternative. The

applicant must a'so demondtrate to the board that al steps have been taken to first avoid and then




STATEWATER CONTROL BOARD PAGE 56 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION
minimize adverse impacts to sate waters to the maximum extent practicable. Measures, such as

reducing the size, scope, configuration, or density of the proposed project, that would avoid or result in

less adverse impact to sate waters shal be consdered to the maximum extent practicable.

B. Compensatory mitigation proposas shall be evauated as follows:

1. On-gte in-kind compensatory mitigation, when available, shal be deemed the most ecologicaly

preferableform of compensation for project impacts, in most cases. However, off-site and/or out-of-

kind compensation opportunities may be considered that prove to be more ecologicdly preferable or

practicable. When the applicant can demonstrate satisfactorily that an off-ste and/or out-of-kind

compensatory mitigation proposa is practicable and ecologically preferable, then such proposa may be

deemed appropriate for compensation of project impacts.

2. Compensatory mitigation for unavoidable project impacts may be met through wetland creation or

restoration, the purchase or use of mitigation bank credits, or a contribution to an approved in-lieu fee

fund. Preservation of wetlands or preservation or restoration of upland buffers adjacent to state waters

is acceptable when utilized in conjunction with creation, restoration or mitigation bank credits as

appropriate to ensure protection and/or enhancement of state waters or fish and wildlife resources and

their habitat.

Genegrdly, preference shdl be given in the following sequence: restoration, creation, mitigation banking,

in-lieu fee. However, the appropriate compensatory mitigation option for project impacts shal be




STATEWATER CONTROL BOARD PAGE 57 OF 83
9VAC 25-210-10 ET SEQ. VIRGINIA WATER PROTECTION

PERMIT PROGRAM REGULATION

evduated on a case-by-case bass, in terms of replacement of wetland acreage and function.

C. No net loss

Compensatory mitigation for project impacts shdl be sufficient to achieve no net loss of exigting wetland

acreage and functions. Compensatory mitigation ratios appropriate for the type of aguatic resource

impacted and the type of compensation provided shall be applied to permitted impacts to hep meet this

requirement. Credit may be given for presarvation of upland buffers dready protected under other

ordinances to the extent that additiond protection and water quaity and fish and wildlife resource

benefits are provided.

D. Alternaives Andyss

1 An dternatives andyss shdl be required to judify that the following dternatives are ecologicaly

preferable and practi cable compensatory mitigation options to on-Ste, in-kind compensation:  off-dte;

out-of-kind; purchase or use of mitigation bank credits; or contribution to an in-lieu fee fund.

2. An dternatives andyss shdl indude, but is not limited to, the following criteria, which shdl be

compared between the impacted and replacement Sites; water quaity benefits; acreage of impacts;

distance from impacts, hydrologic source; hydrologic regime; watershed; functions and vaues;

vegetation type, s0ils; congtructability; timing; property acquistion; and cost. The dternatives andyss

shal compare the ability of each compensatory mitigation option to replace lost acreage and function.
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E. In-lieu Fee Fund Approva

1. In order for contribution to an in-lieu fee fund to be an acceptable form of compensatory mitigation,

the fund must be approved for use by the board and must be dedicated to the achievement of no net

loss of wetland acreage and function.

2. The board may approve the use of afund by:

a Approving use of afund on a VWP permit-specific basis when approving an individua VWP permit;

or

b. Granting approva of afund at a board mesting; or

c. Entering into a memorandum of agreement with the fund adminigtrator.

3. In order for the board to approve the use of afund, the fund must meet the following criteria

a Demondration of ano net loss policy in terms of wetland and or stream acreage and function; and

b. Induson of DEQ as a sgnificant participant in the management or oversght of the fund; and

c. Proof, and/or a commitment to provide proof in the future, of disbursement of fund contributionsin

the watersheds of project impacts through an annua report submitted to the board, which includes an

accounting of financid receipts, expenditures and compensatory mitigation projects completed and in

Progress.
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4. The board may approve the use of an in-lieu fund only after publishing anotice of itsintent in the

Virginia Register at least 45 days prior to taking such action and after accepting and consdering public

comments on its approva of the fund for at least a 30 day period. Where approval is contemplated in

accordance with 2.a. above, compliance with the public notice and comment requirements for approva

of the VWP permit shal meet this requirement.

F. Use of Mitigation Banks and Multi-project Mitigation Sites

1. The use of mitigation banks or multi-project mitigation sites for compensating project impacts shal be

deemed appropriateif the following criteria are met:

a. Except as specified balow, the bank or multi-project mitigation ste must be in the same U.S.G.S.

cataoging unit as the project impacts, or an adjacent catadoging unit within the sameriver badn;

i) The U.S.G.S. catdloging units are derived from the Hydrologic Unit Map of the United States

(U.S.G.S. 1980).

ii) Theriver basns are defined in the Water Qudity Standards (9VAC25-260-10 et seq.).

iii) This criteria does not apply if the following criteriaare met:

a) The impacts are aresult of a Virginia Department of Trangportation linear project or alocaity

project for alocdity with ajurisdiction crossng multiple river basins,
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b) Thereisno practica compensatory mitigation dternative within the same river basin;

¢) Theimpacts for asingle and complete project are less than one acre within a cataloging unit;

d) Thereis no sgnificant harm to water qudity or fish and wildlife resources within the river

basn of theimpacts, and

e) Impacts within the Chesapeake Bay watershed are mitigated within the Chesapeake Bay

watershed (within the Commonwealth) as close as possble to the impact, or impacts within

U.S.G.S. catdoging units 02080108, 02080208, and 03010205 are mitigated in-kind within

those same cataloging units as close as possble to the impacts.

NOTE: After July 1, 2002, the above provison for catal oging units 02080108, 02080208, and

03010205 shdl only apply to areas within these three units where overlapping watersheds

occur, as determined by the board.

b. The bank or multi-project mitigation Steis ecologicaly preferable to practicable on-gte and off-dte

individua compensatory mitigation options;

c¢. For mitigation banks only, the banking instrument, if approved after July 1, 1996, has been approved

by aprocess that involved public review and comment;

d. The applicant provides verification to DEQ of purchase of the required amount of credits; and
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e For multi-project mitigation stes, the VWP permit shal include conditions sufficient to ensure long

term monitoring and mai ntenance of wetlands functions and vaues.

9VAC25-210-120. Draft VWP permit formulation.

A-Upoen+ecept- After evaluation of a complete application, the board shall make adecision to

tentatively issue or deny the gpplieation-V WP permit pursuant to this section

A. If atentative decison is to issue the VWP permit then a VWP draft permit shal be prepared in

advance of public notice. The following tentative determinations shdl be incorporated into a draft VWP

permit:

1. Conditions, discharge limitations, sandards and other requirements applicable to the VWP permit;

2. Monitoring requirements; and

3. Requirements for mitigation of adverse environmental impacts.

B. If the tentative decison is to deny the gpplication, the board shdl do so in accordance with

9VAC25-210-230.

C. Should adecision be made to waive the requirement for a VWP permit, the board shal do soin

accordance with 9V AC25-210-220.
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Statutory-Authority

torical

9VAC25-210-130. State VWP general per mits.

The board may issue state-VWP generd permits by regulation for certain specified categories of

CA. When the board determines on a case-by- case basis that concerns for water quality and the
aguatic environment so indicate, the board may exereise-Hs-adthority-to require individuad applications

and VWP individud permits rather than issding approving coverage under a VWP generd permiit.
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Cassswhere an individud VWP permit may be required include the following:

1. Where the discharges-areactivity may be a Sgnificant eentributers-ef contributor to pollution;

2. Where the discharger-applicant or permittee is not in compliance with the conditions of the VWP

generd permit;

3. When a-dischargeran applicant or permittee no longer meets VWP generd permit conditions;

4. Ary When a ewner- permittee operating under a VWP generd permit may-reguestrequests to be

excluded from the coverage of the VWP generd permit by applying for aVWP individud permit;

5. When aa VWP individud permit isissued to an-ewner permittee, the gpplicability of the VWP
generd permit to the individua permittee is automaticaly terminated on the effective date of the VWP

individua permit;

6. When a VWP generd permit isissued which gpplies to an-ewner permittee already covered by an
individua permit, such ewner person may request exclusion from the provisions of the State VWP

genera permit and subsequent coverage under an VWP individua permit; and

7. A VWP generd permit may be revoked asto an individua ewner permittee for any of the reasons

et forth in 9V AC25-210-180 subject to appropriate opportunity for a hearing.

B. Coverage under a VWP generd permit shall be approved for afixed term for each category of
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activities based upon project length and duration. If the VWP genera permit under which a project was

authorized expires prior to the expiration of the coverage term, the project shal remain authorized under

the replacement VWP genera permit unless project conditions have materidly changed, and all

conditions and reguirements imposed under theinitid VWP generd permit shdl be continued and

enforced under the replacement VWP generd permit. Notwithstanding any other provision, a request

for areissuance of cartification of coverage under a VWP generd permit in order to complete

monitoring requirements shal not be consdered an application for coverage and no application fee will

be charged.

Statutory-Authority

Part 111

Public Involvement

9VAC25-210-140. Public notice of VWP permit action and public comment period.

A. Every draft VWP permit shdl be given public notice paid for by the ewner gpplicant, by publication
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oncein anewspaper of genera circulaion in the area affected by the discharge. The public notice must

be published within 14 days of issuance of adraft VWP permit, or the 120-day VWP permit

processing timeframe will be suspended until such publication.

B. The board shall dlow a period of at least 30 days following the date of the public notice for

interested persons to submit written comments on the tentative decison and to request a public hearing.

C. The contents of the public notice of an gpplication for aVWP permit or proposed VWP permit

action shdl indude:

1. Name and address of the applicant. If the location of the activity differs from the address of the
aoplicant the notice shall also sate the location in sufficient detail such that the specific location may be

eesily identified;

2. Brief description of the business or activity to be conducted at the discharge Site;

3. The name of the receiving waterway;

4. A stlatement of the tentative determination to issue or deny a VWP permit;

5. A brief description of the find determination procedure;

6. The address, email address and phone number of a specific person at the state office from whom

further information may be obtained; and
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7. A brief description on how to submit comments and request a public hearing.

D. Public natice shal not be required for submission or approva of plans and specifications or

conceptua engineering reports not required to be submitted as part of the gpplication.

E. When aVWP permit is denied the board will do so in accordance with 9V AC25-210-230.

9V AC25-210-150. Public access to infor mation.

All information pertaining to VWP permit processing or in reference to any seurce-of-discharge-of-any

activity requiring a VWP permit under this

regulation shall be avalable to the public, unless the gpplicant has made a showing that theinformation

hasbeenidentified is protected by the applicant as a trade secret covered by 8§62.1-44.21 of the Code
of Virginia All information clamed confidentia must be identified as such at the time of submission to

the board and Virginia Marine Resources Commission.

Statutory-Authority
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Hictorical N

9VAC25-210-160. Public comments and hearing.

A. The board shdl provide acomment period of at least 30 days following the date of public notice of
the formulation of a draft VWP permit during which interested persons may submit written comments
and requests for an H#fermdpublic hearing on the VWP permit. All written comments submitted during

the comment period shdl be retained by the board and considered during its final decison on the VWP

permit.

B. The executivedirector shal congder al written comments and requests for an Hfermapublic hearing
received during the comment period, and shal make a determination on the necessity of an
fermapublic hearing in accordance with Procedura Rule No. 1 (9VAC25-230-10 et seq.). All
proceedings, #fermdpublic hearings and decisons from it will be in accordance with Procedura Rule

No. 1.

C. Should the execdtivedirector, in accordance with Procedura Rule No. 1, determine to dispense with
the irfermdpublic hearing, he may grant the VWP permit, or, at his discretion, transmit the gpplication

or request, together with al written comments from it and rdevant staff documents and staff
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recommendations, if any, to the board for its decison.

D. Any ewner permittee aggrieved by any action of the board taken without afermapublic hearing may

request in writing aforma hearing pursuant to Procedura Rule No. 1.

Statutory-Authority

9VAC25-210-170. Public notice of hearing.

A. Public notice of any Htermapublic hearing held pursuant to 9V AC25-210-160 shdl be circulated as

follows

1. Notice shdl be published once in a newspaper of generd circulation in the county or city wherethe

activity isto occur;

2. Notice of the irfermapublic hearing shall be sent to dl persons and government agencies which
received a copy of the notice of VWP permit application and to those persons requesting an

fermapublic hearing or having commented in response to the public notice.

B. Notice shdl be effected pursuant to subdivisons A 1 and 2 of this section at least 30 days in advance
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of the irfermapublic hearing.

C. The content of the public notice of any rfermapublic hearing held pursuant to 9V AC25-210-160

shdl include &t least the following:

1. Name and address of each person whose gpplication will be consdered at the #fermdpublic hearing

and a brief description of the person's activities or operations;

2. The precise location of such activity and the surface waters that will, or may, be affected. The
location should be described, where possible, with reference to route numbers, road intersections, map

coordinates or Smilar information;

3. A brief reference to the public notice issued for the VWP permit gpplication, indluding identification

number and date of issuance unless the public notice includes the irfermapublic hearing notice;

4. Information regarding the time and location for the irfermapublic hearing;

5. The purpose of the #termapublic hearing;

6. A concise statement of the relevant water quaity issues raised by the persons requesting the

rfermalpublic hearing;

7. Contact person and the address, email address and phone number of the State\Water-Control

BeardDEQ office a which the interested persons may obtain further information or request a copy of
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the draft VWP permit prepared pursuant to 9V AC25-210-120;

8. A brief reference to the rules and procedures to be followed at the #fermdpublic hearing.

D. Public notice of any forma hearing held pursuant to 9VAC25-210-160 D shall be in accordance

with Procedura Rule No. 1 (9VAC25-230-10 et seq.).

Statutory-Audthority

Part IV

VWP Permit Modification, Revocation; and Reissuance, Termination And Denid

9VAC25-210-180. Rulesfor the modification, revocation_and ; reissuance and ter mination.

VWP permits shal be modified, revoked; and reissued, or terminated only as authorized by this section

asfollows

1. A VWP permit may be modified in whole or in part, revoked and reissued or terminated;

2. VWP permit modifications shdl not be used to extend the term of a VWP permit;
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3. Modification, revocation and reissuance, or termination may beinitiated by the board, on the request

of the permittee, or other person at the board’ s discretion under applicable laws or the provisons of this

chapter; and

4. After publie notice and opportunity for aforma hearing pursuant to Procedura Rule No. 1

(9VAC25-230-100) a VWP permit can be terminated for cause. Causes for termination are asfollows.

a Noncompliance by the permittee with any condition of the VWP permit;

b. The permittegs failure in the gpplication or during the VWP permit issuance process to disclose fully

al relevant facts or the permittee's misrepresentation of any relevant facts at any time;

C. The permittegs violation of aspecid or judicid order;

d. A determination by the Board that the permitted activity endangers human health or the environment

and can be regulated to acceptable levels by VWP permit modification or termination; and

e. A changein any condition that requires either atemporary or permanent reduction or eimination of

any discharge-of-dredged-and-fil-materid activity controlled by the VWP permit.

f. A determination that the permitted activity has ceased and that the compensatory mitigation for

unavoidable adverse impacts has been successfully completed.

Statutory-Autherity
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Hictorical N

9VAC25-210-185. VWP permit extension.

Any permittee with an effective VWP permit for an activity that is expected to continue after the

expiration date of the VWP permit, without any change in the activity authorized by the VWP permit,

shdl submit written notification requesting an extenson.  The permittee must file the request prior to the

expiration date of the VWP permit. Under no circumstances will the extension be granted for more than

15 years beyond the origina effective date of the VWP permit. If the request for extenson is denied,

the VWP permit will sill expire onits origind date and therefore care should be taken to adlow for

aufficient time for the board to evauate the extenson request and to process afull VWP permit

amendment, if required.

OVAC25-210-190. Causes for modification.

A VWP permit may be modified, but not revoked and reissued except when the permittee agrees or

requests, when any of the following developments occur:
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1. When additions or dterations have been made to the affected facility or activity which require the

goplication of VWP permit conditions that differ from those of the existing VWP permit or are absent

fromit;

2. When new information becomes available about the operation or discharge activity covered by the
VWP permit which was not available a VWP permit issuance and would have judtified the application

of different VWP permit conditions at the time of VWP permit issuance;

3. When achange is made in the promulgated standards or regulations on which the VWP permit was

based;

4. When it becomes necessary to change final dates in schedules due to circumstances over which the
permittee has little or no control such as acts of God, materias shortages, etc. However, in no case may

a compliance schedule be modified to extend beyond any applicable statutory deadline of the Act;

6:5. When changes occur which are subject to "reopener clauses' in the VWP permiit;

+6. When the board determines that minimum insream flow levels resulting from the permitteg's
withdrawad of water is detrimentd to the instream beneficid use; and the withdrawa of water should be ‘

subject to further net limitations or when an arealis declared a Surface Water Management Area
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pursuant to 8862.1-242 through 62.1-253 of the Code of Virginia, during the term of the VWP permit;

9VAC25-210-200. Transfer ability of VWP permits.

A. Transfer by modification. Except as provided for under automatic transfer in subsection B of this
section, a VWP permit shal be trandferred only if the VWP permit has been modified to reflect the

transfer or has been revoked and reissued to the new ewser permittee.

B. Automatic transfer. Any VWP permit shall be automaticdly transferred to a new ewner permittee if:
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1. The current ewser permittee notifies the board within 30 days H#-advanee of the proposed transfer of

the title to the facility or property;

2. The notice to the board includes a written agreement between the existing and proposed rew-ewner
permittee containing a specific date of transfer of VWP permit responsibility, coverage and Habitity

bebweenthem or that the sdller will retain such responsbility, coverage, or liability, induding liability for

compliance with the requirements of any enforcement activities rdated to the permitted activity; and

3. The board does not within the 30-day time period notify the existing ewner permittee and the

proposed ewner permittee of its intent to modify or revoke and reissue the VWP permit.

Statutory-Audthority

9VAC25-210-210. Minor modification.

A. Upon request of the permittee, or upon board initiative with the consent of the permittee, minor

modifications may be made in the VWP permit without following the public involvement procedures.

B. For VirginiaWater Protection Permits, minor modification may only:
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1. Correct typographica erors,

2. Require monitoring and reporting by the permittee at a greater different frequency than required in the

VWP permit, based on new information justifying the change in conditions;

3. Change an interim compliance date in a schedule of compliance to no more than 420 180 daysfrom

the origind compliance date and provided it will not interfere with the find compliance date;

4. Allow for a change in ownership or operationa control when the board determines that no other
changein the VWP permit is necessary, provided that awritten agreement containing a specific date for
transfer of VWP permit responsibility, coverage and liability from the current to the new permittee has

been submitted to the board;

5. Change plans and specificationsw

that do not result in an increase to permitted project impacts;

6. When facility expangon, production increases and modification will not cause significant changein the

discharge of pollutants; and

7. Delete VWP permit limitation or monitoring requirements for specific pollutants when the ectivities

generating these pollutants are terminated.

8. When subsequent to issuance of a VWP individud permit, the permittee determines that additionda

wetland or stream impacts are necessary, provided that the cumulative increase in the acreage of
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wetland impactsis not greater than ¥z acre and the cumulative increase in sream impacts is less than 50

linear feet, and aso provided that the additiona impacts are fully mitigated at ratios not less than

compensatory mitigation ratios for the origina impacts.

9. When subseguent to issuance of a VWP general permit, the permittee determines that additiona

wetland or stream impacts are necessary, provided that the cumulative increase in impacts does not

exceed the maximum limit of wetland and stream impacts authorized by the appropriate VWP genera

permit, and adso provided that the additiona impacts are fully mitigated at ratios not lessthan

compensatory mitigation ratios for the origina impacts.

Statutory-Authority

9VAC25-210-220. Waiver of apermitVWP permits.
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A. The Board may waive permitting requirements when the Board determines that an isolated wetland is

of minima ecologicd vaue.

B. The Board may waive the requirement for a VWP individua permit when the proposed activity

qudifies for an Abbreviated Standard Permit issued by the U.S. Army Corps of Engineers and receives

apermit from the Virginia Marine Resources Commission, and the activity does not involve impacts to
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non-tidal surface waters or ingream flows.

9VAC25-210-230. Denial of the VWP permit.

A. The board shdl make a decison to tentatively deny the VWP parmit if the requirements of this

requlation are not met. Basisfor denid indude, but are not limited to, the following:

1. The project will result in violations of water quaity Sandards or will impair the beneficid uses of

dtate waters.

2. As aresult of project implementation, shellfish waters would be condemned in accordance with 9

VAC 25-260-10 et. seq.

3. The project that the applicant proposed fails to adequatdy avoid and minimize impacts to State

waters to the maximum extent practicable.

4. The proposed compensatory mitigation plan isinsufficient or unsatisfactory for the proposed impacts.

5. The Department of Game and Inland Fisheries indicates that natura or sockable trout waters would

be permanently and negatively impacted by the proposed activity.

6. The proposed activity is prohibited by 9 VAC 25-210-50.

7. The effect of project impacts, together with other existing or proposed impacts to wetlands, will

cause or contribute to a sgnificant impairment of sate waters or fish and wildlife resources.
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A-B. The agpplicant shdl be notified by letter of the staff's board's preliminary decison to recermend-to

the-beard tentaively denidy-of the VWP permit requested.

SB-C. Should the applicant withdraw his application, no VWP permit will be issued.

DED. Should the gpplicant dect to proceed with-the-erigina-project as origindly proposed, the stakt

board-shall-make-Hsrecommendation-of may denialy the application and advise the applicant-te-the

pursuant to Procedura

Rule No. 1 (9VAC25-230-10 et seq.). of the applicant's right to aferma public hearing to consder

the denid.-as providedfor-in-accordance with Procedural Rule No- L {QVAC25-230-10 et sed-)-

Statutory-Authority
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Part V

Enforcement

OV AC25-210-240. Enfor cement.

The board may enforce the provisons of this chapter utilizing al gpplicable procedures under the law

and §§10.1-1186 of the Code.

Statutory-Autherity

Part VI

Miscellaneous

9VAC25-210-250. Delegation of authority.

The execdtivedirectorDirector, or a designee acting for him, may perform any act of the board

provided under this chapter, except as limited by 862.1-44.14 of the Code of Virginia

Statutory-Autherity
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Historical N

OV AC25-210-260. Transtion.

Upon the effective date of this chapter the following will occur:

- All gpplications received after

the effective date of the new regulation will be processed in accordance with these new procedures.

2. Section 401 Water Quality Certificates issued prior to December 31, 1989, have the same effect asa
VirginiaWater Protection Permit. Water Qudity Certificates issued after this date will remain in effect

until reissued as Virginia Water Protection Permits,

Statutory-Audthority

FORMS
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DEQ Water Divison VWP Permit Application Fee.

Local, State, Federd Joint Permit Application NAOFM-1065 VMRC 30-300 {rev-100) (eff. 1999)

Virginia Scoping-Coordination Federd and State Agencies - Joint General Permit, Form AES 03-1.1

(eff. 9/94).



