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The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 9-6.14:7.1.G of the Administrative Process Act and Executive Order Number 25 (98).  Section 9-6.14:7.1.G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the Proposed Regulation

The Air Pollution Control Board (the board) proposes to establish new emission offset ratios for the sources in the potential eight-hour ozone standard nonattainment areas, and in the potential nonattainment areas for several other pollutants, and proposes to designate certain term and conditions in emission permits as state only enforceable.

Estimated Economic Impact

The board proposes to establish a new emission offset ratio in response to imposition of the new eight-hour ozone standard by the Environmental Protection Agency (EPA).  Currently, the Department of Environmental Quality (the agency) is implementing the one-hour ozone standard, which was established in 1979.  When the concentrations of ozone in the ambient air exceed the one-hour standard, the area is considered to be out of compliance and is designated as nonattainment.  There are five different nonattainment area classifications for one-hour ozone standard called marginal, moderate, serious, severe, and extreme.  Marginal areas are subject to the least stringent requirements while the other classes are subject to successively more stringent requirements.

The offset requirements are designed to control total emissions and improve air quality in nonattainment areas.  Construction or reconstruction of new major stationary sources and modifications to existing major stationary sources in these areas are subject to offset requirements.  The total tonnage of increased emissions of air pollutant from the new or modified source must be offset by an equal or greater reduction in the emissions of the same source or other sources.  Under the current regulations, the offset ratios are applicable to volatile organic compounds (VOC) and nitrogen oxides (NOx), which are the two precursors of ozone.  The ratio of total emission reductions of VOC or NOx to total increased emissions of the same pollutant varies among the one-hour ozone standard nonattainment area classifications.  The current offset ratio for marginal areas is 1.1 to 1, for moderate areas is 1.15 to 1, for serious areas is 1.2 to 1, and for severe areas is 1.3 to 1.

Present offset ratios are applicable to only VOC and NOx emissions and classified ozone nonattainment areas.  The agency believes that the limitations of the current language in the regulations for the offset ratios are likely to be a problem in the near future because of the EPA’s actions to implement the new eight-hour standard.  The eight-hour standard was established in 1997 and is stricter than the one-hour standard.  The new standard has been subject to litigation, which has been recently addressed by the U.S. Supreme Court.
  EPA prevailed on most issues with the exception of its implementation policy, which included a classification scheme for new nonattainment areas according to the eight-hour standard.  The agency expects that areas not in compliance with the new standard will be designated as nonattainment, but a specific classification may not be assigned.  The current language is unclear what offset ratio would be applicable if an area is designated nonattainment for the new eight-hour-ozone standard for which an area classification is not likely to be established.  According to the agency, one-to-one offset ratio is likely to be applied because of the provisions of the federal Clean Air Act, which does not include any other offset ratios. 

Based on the expected implementation of the new eight-hour standard by EPA and the provisions of the Clean Air Act, the board proposes to include an offset ratio of 1 to 1 for VOC and NOx emissions in unclassified ozone nonattainment areas.  Currently, there is no designated nonattainment area for the new ozone standard in Virginia.  Northern Virginia is designated nonattainment for the one-hour standard, and is likely to be designated as nonattainment for the eight-hour standard as well.  In addition to the Northern Virginia, several more areas are expected to be designated as nonattainment under the eight-hour standard.

The proposed new offset ratio will reduce the ambiguity on the required emission offsets from sources located in the potential eight-hour standard nonattainment areas.  Because of this ambiguity in current regulations, there is a chance that emission offsets cannot be enforced.  The proposed amendments will make it possible to enforce emission offsets from major sources in potential nonattainment areas.  Required emission offsets are likely to increase the compliance costs of major sources significantly if they choose to undertake construction, reconstruction, or modification.  The potential compliance costs to all of the sources cannot be accurately estimated.  At the same time, compliance costs per ton of emissions in the new nonattainment areas is expected to be lower than the unit compliance costs associated with the one-hour ozone standard.  This is because emission offsets can be obtained from a larger number of sources. 

A firm’s incentives to locate in a geographic area may be altered.  Localities that may be designated as nonattainment for the eight-hour standard are known with some degree of uncertainty.  With the proposed changes, the sources in these areas will also know they will be subject to the offset requirements.  Since emission offsets increase compliance costs, the potential new sources will find it more profitable to construct in other areas that are unlikely to be designated as nonattainment.  This may have a negative impact on the growth of business activity in potential nonattainment areas. 

The effects on air quality are expected to be significant.  The emissions from the existing sources will be capped by the proposed offset requirement.  If a source is to increase emissions because of a modification, it will have to provide an equal reduction from other units internally or from other sources in the nonattainment area.  Also, potential new sources will be provided incentives to locate in other areas.  This will help reduce growth of emissions from major sources.  Prevention of air quality deterioration with the proposed offsets is likely to have a positive impact on health of citizens living in potential nonattainment areas.

Finally, less ambiguous language is expected to reduce potential dispute and litigation costs that may be incurred in the future due to the uncertainty in the present regulations.

The board also proposes to establish new emission offset ratios for criteria pollutants
 other than VOC and NOx in response to the potential designation of particulate matter nonattainment areas by EPA.  As mentioned before, the current offset ratios are applicable only to VOC and NOx emissions and only to classified ozone nonattainment areas.  However, emission reductions of other criteria pollutants from new or modified sources may be required in the future.  The current language is unclear what offset ratio would be applicable if an area is designated nonattainment for one of the other criteria pollutants.  Based on the provisions of the Clean Air Act which states that non-ozone nonattainment areas must obtain offsets equal to or greater than the amount emitted, the agency expects EPA to establish at least 1 to 1 offset ratio for other pollutant nonattainment areas.  Thus, it is proposed to require at least 1 to 1 offsets from sources located in the other pollutant nonattainment areas.  No area in Virginia is currently designated or expected to be designated nonattainment for any of these pollutants.
  Thus, this proposed change is not expected to have any immediate economic impact, but likely to increase compliance costs, discourage new sources locating in, improve air quality, and reduce potential dispute and litigation costs if an area is designated nonattainment for the other pollutants in the future.

Moreover, the proposed amendments designate “state only enforceable” terms and conditions as such in the regulations.  A term or condition is state only enforceable if the authority is derived from state regulations.  Examples include odor and toxic regulations for new and existing sources.  These terms and conditions are enforceable by the Air Pollution Control Board or the agency.  Under the current regulations, all terms and conditions including those that should be enforceable by the state are subject to federal enforcement by EPA and citizens through the Clean Air Act.  With the proposed language, state-only terms and conditions can be enforced only through the state courts.  

The proposed change is likely to prevent the agency and the permit holders from being sued in federal courts for the state only enforceable terms and conditions.  If the dispute were with regard to the content of a permit, then the agency would bear the litigation costs.  If the issue were compliance with a permit, then the permit holder would incur the costs.  Under the assumption that the litigation costs are lower in the state courts relative to federal courts, the proposed change may reduce potential litigation costs to the agency or to the permit holder if a dispute arises.  On the other hand, some citizens may prefer to pursue the permit terms and conditions in federal courts rather than in state courts.  For those citizens, the proposed regulations will represent a loss of choice.  The agency is not aware of any litigation where state enforceable terms are tried in federal courts.  Furthermore, this proposed change will make this regulation consistent with the minor source review regulations which designate the same terms and conditions as state only enforceable.

Businesses and Entities Affected

The number of sources located in areas that may be designated as nonattainment for the new eight-hour ozone standard is expected be between 13 and 45.
  These sources currently operate under the prevention of significant deterioration program.  Based on the data from this program, only one source during the last five year undertook a new construction or modification.  Thus, a small number of sources over a five-year period are expected to be affected. 

Localities Particularly Affected

The areas to be covered by the new eight-hour ozone standard are yet to be determined; however, the agency has submitted a list of recommended nonattainment areas to EPA.  The recommended areas include the Frederick County Nonattainment Area (Frederick County, City of Winchester); the Fredericksburg Nonattainment Area (Caroline, Spotsylvania, and Stafford Counties, City of Fredericksburg); the Northern Virginia Nonattainment Area (Arlington, Fairfax, Fauquier, Loudoun, Prince William, and Stafford Counties, Cities of Alexandria, Fairfax, Falls Church, Manassas, and Manassas Park); the Shenandoah National Park Nonattainment Area (the portions of the park located in Page and Madison counties); the Roanoke Nonattainment Area (Botetourt and Roanoke Counties, Cities of Roanoke and Salem, Town of Vinton); and Hampton Roads Nonattainment Area (James City and York Counties, Cities of Chesapeake, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, Suffolk, Virginia Beach, Williamsburg). Major emission sources located in these areas may particularly be affected. However, this list is currently undergoing review by EPA, which in accordance with the Clean Air Act, has the final authority for determining nonattainment area designations.

Projected Impact on Employment

The proposed offset requirements are likely to discourage new sources locating in potential nonattainment areas.  This is expected to reduce the number of new jobs that may be created in these localities.  However, the job seekers are likely to take jobs elsewhere in a strong labor market.  Thus, the net impact on employment cannot be determined.

Effects on the Use and Value of Private Property

The value of major emission sources in the potential nonattainment areas may decrease if potential compliance costs exceed the potential cost savings from less litigation and disputes.  Prevention of deterioration in air quality by the proposed emission offsets may have a positive impact on land values in potential nonattainment areas.
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� Criteria pollutants are volatile organic compounds, nitrogen oxides, particulate matter, sulfur dioxide, carbon monoxide, and lead.
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