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22 VAC 30-20-10. Definitions.

The following words and terms, when used in this chapter, shdl have the following

meanings, unless the context clearly indicates otherwise.

"Act" means the Rehahilitation Act of 1973 (29 U.S.C. 701 et seq.), as amended.

"Applicant” means an individua who submits an application for vocationa rehabilitation

SEVICES.

" Appropriate modes of communication” means speciaized aids and supports that enable

an individua with adisability to comprehend and respond to information thet is being

communicated. Appropriate modes of communication include, but are not limited to, the use of

interpreters, open and closed captioned videos, specidized tel ecommunications

sarvices and audio recordings, Brailled and large print materias, materiadsin eectronic formats,

augmentative communication devices, graphic presentations, and Smple language materias.

"Assgive technology" means any item, piece of equipment, or product system, whether

acquired commercidly off the shaf, modified, or customized, that is used to increase, maintain,

or improve the functiond capabilities of an individud with adisghility.
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Assgive technology service means any service that directly assss an individua with a

disability in the selection, acquidtion, or use of an assgtive technology device induding:

1. The evduation of the needs of an individua with adisability, including a

functiond evduaion of the individud in his or her cusomary environment;

2. Purchasing, leasing, or otherwise providing for the acquisition by an

individud with adisability of an assstive technology device

3, Sdecting, desgning, fitting, customizing, adapting, applying, maintaning,

repairing, or replacing assgtive technology devices,

4. Coordinating and using other therapies, interventions, or services with

assgtive technology devices, such as those associated with existing education

and rehahilitation plans and programs.

5. Training or technica assstance for an individud with a disability, or, if

appropriate, the family members, guardians, advocates, or authorized

representatives of theindividud; and

6. Traning or technica assgtance for professondss (including individuds

providing education and rehabilitation sarvices), employers, or others who
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provide sarvices to, employ, or are otherwise substantialy involved in the major

life functions of individuads with disahilities, to the extent that training or

technical assslance is necessary to the achievement of an employment outcome

by anindividud with a disability

"Audiologicd examination" means the teting of the sense of hearing.

"Board" means the Board of Rehabilitative Services.

"Commissioner" means the Commissioner of the Department of Rehabilitative Services.

"Community rehabilitation program’ means a program that provides directly or facilitates

the provision of one or more of the following vocationd rehabilitation services to individuas

with disahilities to enable those individuals to maximize thair opportunities for employment,

including career advancement:

1. Medicd, psychiatric, psychological, socia, and vocational services that are provided

under one management;

2. Teding, fitting, or training in the use of prosthetic and orthotic devices;
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3. Recreationa therapy;

4. Physca and occupationa therapy:;

5. Speech, language, and hearing therapy;

IS

Psychiatric, psychological, and socia services, including positive behavior

management,

7. Assessment for determining digibility and vocationa rehabilitation needs;

8. Rehahilitation technology:

9. Job deveopment, placement, and retention services;

10. Evauation or control of specific disahilities;

11. Orientation and mobility services for individuals who are blind;

12. Extended employment;

13. Psychosocid rehabilitation services;

14. Supported employment services and extended services;

15. Sarvices to family members if necessary to enable the applicant or digible individud

to achieve an employment outcome;

16. Persona assistance services, or

17. Services Smilar to the services described in subdivisons 1 through 16 of this

definition

For the purposes of this definition, the word program means an agency, organizetion, or

ingtitution, or unit of an agency, organization, or ingtitution, that provides directly or facilitates

the provison of vocationd rehabilitation services as one of its major functions.
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"Comparable sarvices and benefits' means services and benefits that are provided or paid

for, in whole or in part, by other federal, state, or loca public agencies, by hedlth insurance, or

by employee benefits, available to the individud at the time needed to achieve the intermediate

rehabilitation objectivesin the individud's Individualized Written Rehabilitation Program

(IWRP); and commensurate to the sarvices that the individua would otherwise recelve from the

vocationd rehabilitation agency.

"Competitive employment”" means work in the competitive labor market that is

performed on afull-time or part-time bassin an integrated setting; and for which anindividud is

compensated at or above the minimum wage, but not less than the cusomary wage and levd of

benefits paid by the employer for the same or Smilar work performed by individua s who are not

disabled.

"Department” means the Department of Rehakiilitative Services.

"Desgnated state agency” or "date agency” means the sole state agency designated in

accordance with 34 CFR Sec.361.13(a), to administer, or supervise loca adminisration of the

gate plan for vocationa rehabilitation services.
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"Dedgnated gate unit” or "state unit”" means ether the state agency vocationa

rehabilitation bureau, divison, or other organizationa unit that is primarily concerned with

vocationd rehabilitation or vocationa and other rehabilitation of individuals with disabilities and

that is respongble for the adminigtration of the vocationd rehabilitation program of the state

agency, as required under 34 CFR Sec. 361.13(b); or the independent state commission, board,

or other agency that has vocationd rehabilitation, or vocationa and other rehabilitation, asits

primary function.

"Higible individud'" means an applicant for vocationd rehabilitation services who meets

the digihility requirements of 22 VAC 30-20-30 and 22 VAC 30-20-40.
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"Employment outcome' means, with respect to an individud, entering or retaining

ful-time or, if appropriate, part-time competitive employment in the integrated labor market to

the greatest extent practicable; supported employment; or any other type of employment that is

consistent with an individua's strengths, resources, priorities, concerns, abilities, capabilities,

interests, and informed choice.

"Evaduation of vocationa rehabilitation potential” means, as gppropriate, in each case (i)

apreiminary diagnostic sudy to determine that an individud is eigible for vocationd
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rehabilitation services, (ii) athorough diagnostic sudy conssting of a comprehensive evauation
of pertinent factors bearing on the individud's hardieap-impediment to employment and
vocationa rehabilitation potentia, in order to determine which vocationa rehabilitation services
may be of benefit to the individud in terms of employability; (iii) any other goods or services
necessary to determine the nature of the handieap-disaility and whether it may reasonably be
expected that the individual can benefit from vocationa rehabilitation services in terms of

empleyabiityan employment outcome; (iv) referrd to other agencies or organizations, when

gppropriate; and (V) the provison of vocationd rehabilitation servicesto an individua during an
extended evauation of rehabilitation potentia for the purpose of determining whether the
individud is ahandicapped-adividua- with adisability ferwhem-aveeationa-ged- isfeasble

capable of achieving an employment outcome

"Extended employment” means work in anon-integrated or sheltered setting for apublic

or private nonprofit agency or organization that provides compensation in accordance with the

Fair Labor Standards Act and any needed support services to an individua with adisability to

enable theindividua to continueto train or otherwise prepare for competitive employment,

unless the individud through informed choice chooses to remain in extended employment.

"Extended evauaion" means the provison of vocationd rehabilitation services necessary

for determination of rehabilitation potentid.
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"Extended sarvices," as used in the definition of " Supported employment” means ongoing

support services and other appropriate services that are needed to support and maintain an

individua with amos severe disability in supported employment and that are provided by a state

agency, a private nonprofit organization, employer, or any other appropriate resource, from funds

other than funds received under this section, 34 CFR part 363, 34 CFR part 376, or 34 CFR part

380, after an individua with amost severe disability has made the trangtion from support

provided by the designated state unit.

"Extreme medicd risk" means a probability of substantialy increasing functiond

impairment or death if medica services, including menta hedth services, are not provided

expeditioudy.

"Family member” or "member of the family" means-any-relative by blood-or-marriage of

reative or quardian of an applicant or digibleindividud; or lives in the same household as an

applicant or digible individud who has a substantid interest in the wal-being of that individud

and whose receipt of vocationa rehabilitation services is necessary to enable the applicant or

digible individud to achieve an employment outcome.
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"Higher education/inditutions of higher education” meanstraining or training services
provided by universities, colleges, community or junior colleges, vocationa schools, technicd

indtitutes, or hospital schools of nursing.

"Impartid hearing officer" means an individua who is not an employee of apublic

agency (other than an adminigtrative law judge, hearing examiner, or employee of aninditution

of higher education); is not amember of the State Rehahilitation Advisory Council for the

designated state unit; has not been involved in previous decisons regarding the vocationa

rehabilitation of the applicant or digible individud; has knowledge of the ddivery of vocationa

rehabilitation services, the state plan, and the federal and state regulations governing the

provison of sarvices, has received training with respect to the performance of officid duties, and

has no persond, professiond, or financid interest that would be in conflict with the objectivity

of theindividual. Anindividua may not be consdered to be an employee of a public agency for

the purposes of this definition s0lely because the individud is paid by the agency to serve asa

hearing officer.

"Individud who isblind" means a person who is blind within the meaning of the

applicable state law.

"Individua with adisshility,” exceptin 88 361.17 (a), (b), (¢), and (j), 361.19, 361.20,

and 361.51(b)(2), means an individud (i) Who has aphyscd or menta impairment; (ii) Whose
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impairment congtitutes or results in a substantial impediment to employment; and (iii) Who can

benefit in terms of an employment outcome from the provison of vocationd rehabilitation

sarvices. "Individuad with adisability”’, for purposes of §8 361.17 (a), (b), (c), and (j), 361.19,

361.20, and 361.51(b)(2), means an individud (i) Who has aphysca or mentd impairment that

subgstantidly limits one or more major life activities; (i) Who has arecord of such an

impairment; or (iii) Who is regarded as having such an impairment.

"Individua with amost severe disability" means an individua who medts the desgnated

state unit's criteriafor an individua with amost severe disahility.

“Individua with asevere disability" means an individua with a disability (i) Who hesa

severe physca or menta imparment that serioudy limits one or more functiona capacities

(such as mohility, communication, sgf-care, salf-direction, interpersona skills, work tolerance,

or work skills) in terms of an employment outcome: (ii) Whose vocationd rehabilitation can be

expected to require multiple vocationa rehabilitation services over an extended period of time;

and (iii) Who has one or more physica or menta disabilities resulting from amputation, arthritis,

autism, blindness, burn injury, cancer, cerebra pasy, cystic fibross, deafness, head injury, heart

disease, hemiplegia, hemophilia, respiratory or pulmonary dysfunction, menta retardation,

mentd illness, multiple scleross, muscular dystrophy, musculo-skeletal disorders, neurological

disorders (including stroke and epilepsy), spina cord conditions (including paraplegia ad

quadriplegia), sckle cdl anemia, Specific learning disability, end-stage renal disease, or another
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disability or combination of disabilities determined on the basis of an assessment for determining

digihility and vocationa rehabilitation needs to cause comparable subsantia functiond

limitation.

"Individud's representative’ means any representative chosen by an applicant or digible

individud, including a parent, quardian, other family member, or advocate, unlessa

representative has been appointed by a court to represent the individual, in which case the

court-appointed representative is the individua's representative.

"Integrated setting," with respect to the provison of sarvices, means a setting typicaly

found in the community in which applicants or digible individuas interact with non-disabled

individudss other than non-disabled individuas who are providing services to those applicants or

dighbleindividuds "Integrated setting,”" with respect to an employment outcome, means a

stting typicaly found in the community in which applicants or digible individuas interact with

non-disabled individuass, other than non-disabled individuas who are providing sarvices to those

applicants or digible individuas, to the same extent that non-disabled individuds in comparable

postions interact with other persons.

"IWRP" means an individualized written rehailitation program for each individua being

provided services under an extended evauation to determine rehabilitation potentia or for a
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vocationd rehabilitation program that describes al services to be provided and places primary

emphasis on the determination and achievement of avocationd godl.

"Maintenance' means monetary support provided to an digibleindividud or an

individua receiving extended evaluation sarvices for those expenses, such as food, shdter, and

dothing, that are in excess of the norma expenses of the individua and that are necessitated by

theindividud's participation in a program of vocationd rehabilitation services.

"Mentd disability” means (i) having a disability attributable to mental retardation,
autism, or any other neurologicaly handieapphig-disabling condition closdy related to mental
retardation and requiring trestment Smilar to that required by mentaly retarded individuas; or

(i) an organic or mental impairment that has substantia adverse effects on an individud's
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cognitive or volitiona functions, including centra nervous system disorders or Sgnificant

discrepancies among mental functions of an individual.

"Nonprofit community rehabilitation program’ means a community rehabilitation

program carried out by a corporation or association, no part of the net earnings of which inures,

or may lawfully inure, to the benefit of any private shareholder or individua and the income of

which is exempt from taxation under section 501(c)(3) of the Internal Revenue Code of 1954.

"Ongoing support sarvices," as used in the definition of " Supported employment” means

sarvices that are needed to support and maintain an individua with a most severe disability in

supported employment; identified based on a determination by the desgnated state unit of the

individud's needs as pecified in an individualized written rehabilitation program; and furnished

by the designated state unit from the time of job placement until transition to extended sarvices,

unless post-employment services are provided following trangtion, and thereafter by one or

more extended services providers throughout the individual's term of employment in a particular

job placement or multiple placementsiif those placements are being provided under aprogram of

trangtional employment. These sarvices must include an assessment of employment stability

and provision of specific services or the coordination of services at or away from the worksite

that are needed to maintain stability based on, at a minimum, twice-monthly monitoring at the

worksite of eachindividua in supported employment; or if under specia circumstances,

especidly at the request of the individud, the individudized written rehabilitation program
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provides for off-gte monitoring, twice-monthly meatings with the individual. These sarvices

must cons s of any particul arized assessment supplementary to the comprehensive assessment of

rehabilitation needs described in this section; the provision of skilled job tranerswho

accompany the individua for intendve job skill training at the work dte; job devel opment and

placement; socid kills training; regular observation or supervison of the individud;

follow-up services including regular contact with the employers, the individuds, the parents,

family members, guardians, advocates or authorized representatives of the individuas, and other

auitable professona and informed advisors, in order to reinforce and stabilize the job placement;

facilitation of natural supports at the worksite: any other service identified in the scope of

vocational rehabilitation services for individuas, described in 22 VAC 30-20-120; or any service

samilar to the foregoing services.

"Otologicd examination” means any examination conducted by aphyscian skilled in

otology.

"Persond assistance sarvices' means arange of services provided by one or more persons

desgned to asas an individud with adisability to peform dally living activities on or off the

job that the individua would typicaly perform without assstance if the individua did not have a

disability. The services must be designed to incresse the individud's contral in life and ability to

peform everyday activities on or off the job. The services must be necessary to the achievement

of an employment outcome and may be provided only while the individua is recaeiving other
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vocationa rehabilitation sarvices. The sarvices may include training in managing, supervisng,

and directing persona ass stance services.

"Physicd and menta restoration services' means corrective surgery or therapeutic

trestment that is likely, within areasonable period of time, to correct or modify substantialy a

gable or dowly progressive physica or mentd impairment that congtitutes a substantial

impediment to employment; diagnosis of and treatment for mental or emotiona disorders by

qudified personnd in accordance with state licensure laws; dentistry; nuraing Services, necessary

hospitalization (either inpatient or outpatient care) in connection with surgery or treatment and

dinic sarvices, drugs and supplies; prosthetic, orthotic, or other assstive devices, induding

hearing ads, eyeglasses and visud sarvices, including visud training, and the examination and

sarvices necessary for the prescription and provision of eyeglasses, contact |enses, microscopic

lenses, telescopic lenses, and other specid visual aids prescribed by personnd that are qudified

in accordance with state licensure laws; podiatry; physca therapy; occupationa therapy:;

speech or hearing therapy; menta hedth services; trestment of ether acute or chronic medica

complications and emergencies that are associated with or arise out of the provision of physca

and menta restoration services, or that are inherent in the condition under treatment; specia

sarvices for the treatment of individuas with end-stage rend disease, including transplantation,
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didyss, atificid kidneys, and supplies; and other medica or medicdly reated rehabilitation

sarvices.

"Phydgcd or mentd imparment” means an injury, disease, or other condition that

materidly limits, or if not trested is expected to materidly limit, menta or physca functioning.

"Pogt-employment services' means one or more of the services identified in 22 VAC 30-

20-120 whichthat arereguired intai ndivi j \ ‘ sureprovided

subsequent to the achievement of an employment outcome and that are necessary for an

individua to maintain, regain, or advance in employment, consstent with the individud's

srengths, resources, priorities, concerns, abilities, capabilities, and interests.

"Prevocationd training” meansindividua and group ingtruction or counsding, the
controlled use of varied activities, and the gpplication of specia behavior modification
techniques; elients individuas or patients are helped to: (i) develop physical and emotiond
tolerance for work demands and pressures, (ii) acquire persond-socia behaviors which would
make them acceptable employees and coworkers on the job, and (iii) develop the basic manud,

academic, and communication skills needed to acquire basic job skills.

"Progthetic and orthotic appliances’ means any mechanica equipment that improves or

subdgtitutes for one or more of man's senses or for impaired mobility or motor coordination.
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"Public safety officer” means an individua who performs duties directly related to the
enforcement, execution, and adminigtration of law or fire prevention, firefighting, or related

public safety activities, and whaose handiegpping-subgantially-limiting condition arose from a

disability sustained in the line of duty while performing as a public safety officer and the
immediate cause of such disability wasacrimind act, apparent crimind act, or a hazardous

condition.

"Rehabilitation facility” means afacility which is operated for the primary purpose of
providing vocationd rehabilitation services to-handicapped-rdividuasindividua s with
disanilities, and which provides singly or in combination one or more of the following services

for-handieapped-irdividuasindividua s with disbilities: (i) vocationd rehabilitation services,

including under one management, medical, psychiatric, psychologica, socid, and vocationd
sarvices, (ii) testing, fitting, or training in the use of progthetic and orthotic devices; (iii)
prevocationa conditioning or recreationa therapy; (iv) physical and occupationd therapy; (V)
speech and hearing therapy; (vi) psychologica and socid services; (vii) evauation of
rehabilitation potentid; (viii) persond and work adjustment; (ix) vocationd training with aview
toward career advancement (in combination with other rehakilitation services); (x) evauation or
control of specific disahilities; (xi) orientation and mobility services and other adjustment

services to-blindHndividdasindividuas who are blind; and (xii) trangtiond or extended
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employment for those handieapped-individuas with disabilities who cannot be readily absorbed

in the competitive labor market.

"Rehahilitation technology” means the systematic application of technologies,

enginegring methodologies, or scientific principles to meet the needs of, and address the barriers

confronted by, individuds with disabilitiesin areas that include education, rehabilitation,

employment, transportation, independent living, and recreation. The term includes rehabilitation

enginesring, assistive technology devices, and assstive technology services.

"Servicesto groups' means the provison of facilities and services which may be

expected to contribute substantially to the vocationa rehabilitation of agroup of individuds, but

which are not rdated directly to the individudized rehabilitation program of any one

handieapped-individud with a diszbility.
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"Sate' means the Commonwedth of Virginia.

"State plan”" means the State plan for vocationa rehabilitation services or the vocationa

rehabilitation services part of a consolidated rehabilitation plan under 34 CFR 361.10(c).

"Subgtantia impediment to employment” means that aphysca or menta impairment (in

light of attendant medicd, psychological, vocational, educational, and other related factors)

hinders an individud from preparing for, entering into, engaging in, or retaining employment

condgtent with the individud's ahilities and capahilities.

"Supported employment” means (i) competitive werk-employment in an integrated werk
setting with ongoing support services for individuas with the most severe disabilities for whom

competitive employment {a)-has not traditionaly occurred, or {b)-for whom competitive
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employment has been interrupted or intermittent as aresult of a severe-dissbiitiesdisability; and

who, because of the nature and severity of their disabilities, need intensive supported

employment sarvices from the designated state unit and extended services after trandtion in

order to perform this work or (i) trangtional employment for individuas with ehrenie-the most

severe disabilities due to mentd illness

"Supported employment services' means ongoing support services and other appropriate

sarvices needed to support and maintain an individua with amost severe disability in supported

employment that are provided by the designated state unit for a period of time not to exceed 18

months, unless under specia circumstances the digible individua and the rehabilitation

counsglor or coordinator jointly agree to extend the time in order to achieve the rehabilitation

objectives identified in the individudized written rehabilitation program; and following

trangition, as post-employment services that are unavailable from an extended sarvices provider

and that are necessary to maintain or regain the job placement or advance in employment.

"Trangdtion sarvices' means a coordinated set of activities for a sudent designed within

an outcome-oriented process that promotes movement from school to post-school activities,

including pogt-secondary education, vocationd training, integrated employment (including
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supported employment), continuing and adult education, adult services, independent living, or

community participation. The coordinated set of activities must be based upon the individua

student's needs, taking into account the student's preferences and interests, and must include

ingtruction, community experiences, the development of employment and other post-school adult

living objectives, and, if appropriate, acquistion of daly living skills and functiona vocationa

evaduation. Trangtion sarvices must promote or facilitate the accomplishment of long-term

rehabilitation goas and intermediate rehabilitation objectives identified in the student's IWRP.

"Trandtiona employment,” as used in the definition of " Supported employment,” means

asaries of temporary job placements in competitive work in integrated settings with ongoing

support sarvices for individuds with the most severe disahilities due to mentd illness. In

trangtiona employment, the provison of ongoing support services must include continuing

seguentiad job placements until job permanency is achieved.

"Trangportation” means travel and related expenses that are necessary to enable an

applicant or digible individud to participate in avocationd rehabilitation service,
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"V ocationa rehabilitation services' means those serviceslised in 22 VAC 30-20-120.
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"Work adjusment training” means a trestment and training process utilizing individua
and group work, or work related activities, to assst individudsin understanding the meaning,
vaue and demands of work; to modify or develop attitudes, persond characterigtics, work
behavior, and to develop functiona capacities, as required in order to assst individuds toward

their optimum level of vocationd devel opment.

22 VAC 30-20-20. Processing Rreferras and-appheantsapplications.
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waValllaala’a
Voo - - -

—The state plan must assure that the

designated state unit has established and implemented standards for the prompt and

equitable handling of referrds of individuas for vocationd rehabilitation services. The

sandards musgt include timdines for making good faith efforts to inform these individuas

of application requirements and to gather information necessary to initiate an assessment

for determining digihility and priority for services.
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1. The state plan must assure that once an individua has submitted an

application for vocationa rehabilitation services, an digibility determination shall

be made within 60 days, unless (i) exceptiond and unforeseen circumstances

beyond the control of the agency preclude a determination within 60 days and the

agency and theindividud agree to a gpecific extenson of time; or (ii) an extended

evauation is necessary.

2. Anindividud is consdered to have submitted an application when the

individua or the individua's representative, as appropriate (i) has completed and

sgned an agency application form or has otherwise requested sarvices;, (i) has

provided information necessary to initiate an assessment to determine digibility

and priority for sarvices, and (iii) is available to complete the assessment process.

3. Thedesgnated state unit shal ensure that its application forms are widdy

avalldble throughout the state.
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4. A face-to-face interview with the gpplicant is required.

22 VAC 30-20-30. As=ssment for determining Eligibility- digibility and priority for veeational

rehabiitation-sarvices.

The state plan must assure that, in order to determine whether an individua is digible for

vocationd rehahilitation services and the individud's priority under an order of sdlection for

sarvices (if the state is operating under an order of sdlection), the designated state unit will

conduct an assessment for determining digibility and priority for services. The assessment must

be conducted in the most integrated setting possible, cond stent with the individud's needs and

informed choice, and in accordance with the following provisons:

1. Hligibility requirements shall-be-are gpplied without regard to sex-race, age,

gender, creed, color, or nationd origin;

2. No applicant or group of #eivduals-applicants shal-beis excluded or found
indigible solely on the basis of the type of disability;
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basic-dligibility-requirements The digibility requirements are applied without regard

to the particular service needs or anticipated cost of services required by an applicant

or the income leved of an applicant or applicant's family; and

4. No duration of residence requirement;-curational-or-ether-shal-be is imposed
whienthat excludes from sarvices any individud who is present in the

Commonwedthstate.
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22 VAC 30-20-40. Basic-eElighility-eriteria Eligibility requirements.

A. -Basic requirements. The state plan must assure that the state unit's determination of

an applicant's digihility for vocationd rehabilitation servicesis based only on the

fallowing requirements. (i) a determination that theTherdividua-shal-have gpplicant

hasaphysicd or menta disabitity-imparment; (ii) a determination that thewhich-for-the

Hdividua applicant's phydcd or mental impairment congtitutes or resultsin a substantial

handieap-teimpediment to employment for the gpplicant; (iii) apresumption, in

accordance with subsection B of this section, that the applicant can bendfit in terms of an

employment outcome from the provison of vocationd rehabilitation services, and (iv) a

determination that the applicant requires vocationa rehabilitation sarvices to prepare for,

enter into, engage in, or retain gainful employment consistent with the applicant's

srengths, resources, priorities, concerns, abilities, capabilities, and informed choice.
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B. Presumption of benefit.

plan must assure that the designated state unit will presume that an applicant who meets

the badgc digibility requirements in subsection (A)(i) and (ii) of this section can benefit in

terms of an employment outcome unless it demonstrates, based on clear and convincing

evidence, that the applicant isincapable of benefiting in terms of an employment

outcome from vocationa rehabilitation services+ay-benefit-the indirvidua-intermsof
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C. Limited presumption for Socia Security beneficiaries. The state plan must assure

that, if an applicant has appropriate evidence, such as an award |etter, that establishes the

applicant's digibility for Socid Security benefits under Title |1 or Title XV1 of the Socid

Security Act, the desgnated state unit will presume that the applicant (i) meetsthe

digibility requirementsin subsection (A)(i) and (ii) of this section; and (ii) has a severe

physcad or mentd imparment that serioudy limits one or more functiona capabilitiesin

terms of an employment outcome.

D. Review and assessment of datafor digibility determination. Except as provided in 22

VAC 30-20-60, the designated state unit shal base its determination of each of the basic

digibility requirementsin subsection (A) of this section on

1. A review and assessment of exigting data, including counsdlor

observations, education records, information provided by the individua or the

individud's family, information used by the Sociad Security Administration, and

determinations made by officias of other agencies;, and

2. To the extent existing data do not describe the current functioning of the

individud or are unavallable, insufficient, or inappropriate to make an digibility

determination, an assessment of additiona data resulting from the provison of
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vocationa rehabilitation sarvices, induding assgtive technology devices and

sarvices and worksite assessments, that are necessary to determine whether an

individud isdigible

22 VAC 30-20-50. Evauation of vocationd rehabilitation potential.

A.  -Required evduations. The current generd hedth of the individua shdl be
assessad, based, to the maximum extent possible, on available medicd information. In all
cases of mentd or emotiond disorders an examination shdl be provided by aphyscian
licensed to diagnose and treat such disorders or a psychologist licensed or certified in
accordance with state laws and regulations. If digibility cannot be determined from
medica evidence of record, medica specidist examinations needed to determine

digibility shall be provided.
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EB-. Hospitdization for diagnosis may be provided when dl of the following

conditions are met:

1. Thissarviceisrequired in order to determine digibility for services or type of

sarvices needed; and

2. This service is recommended by alicensed medical doctor.

The maximum period of diagnostic hospitalization shall be three days.
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22 VVAC 30-20-60. Extended eva uationto-determine voeationarehabiitation-petentid for

individuals with severe disabilities.

A. Prior to any determination that an individua with a severe disahility is

incapable of bendfiting from vocationa rehabilitation sarvices in terms of an employment

outcome because of the severity of the individud's disability, the state unit shal conduct

an extended evauation to determine whether or not thereis clear and convincing

evidence to support such a determination.

B. Duration-and-scope-of-senviees-During the extended evaluation period, which

may not exceed 18 months, Mvocationd rehabilitation services necessany-for

must be provided-during-a

to-exceed 18- monthsin the most integrated setting possble, consstent with the informed

choice of theindividud.
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when-the- services-are-ef-a-diagnestic-nature. During the extended evauation period, the

gate unit shal develop awritten plan for determining digibility and for determining the

nature and scope of services reguired to achieve an employment outcome. The state unit
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may provide during this period only those services that are necessary to make these two

determinations.

D. RevieaA-thereugh-assessmentof-The date unit shall assessthe individud's progress
shall-be-made-as frequently as necessary, but at least once every 90 days, during the

extended evauation period.

period-the-extended-evauation-The date unit shdl terminate extended eva uation

vices a any point during the 18 month extended evauation period if the sate unit

determines that (i) there is sufficient evidence to conclude that the individua can benefit

from vocationd rehabilitation sarvicesin terms of an employment outcome: or (ii) there

is clear and convincing evidence that the individua is incapable of benefiting from

vocationd rehabilitation services in terms of an employment outcome. when:
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Clear and convincing evidence means that the designated state unit shal have ahigh

degree of certainty before it can conclude that an individud is incapable of benefiting

from sarvices in terms of an employment outcome. The ~clear and convincing” standard

condtitutes the highest sandard used in our civil system of law and isto beindividudly

applied on a case-by-case basis. The term clear means unequivoca. Given these

requirements, areview of exising information generaly would not provide clear and

convincing evidence. For example, the use of an intelligence test result aone would not

congtitute clear and convincing evidence.

Clear and convincing evidence might include a description of assessments,

including Situational assessments and supported employment assessments, from service

providers who have concluded that they would be unable to meet the individud's needs

due to the severity of theindividud's disability. The demonstration of "clear and

convincing evidence' must include, if appropriate, afunctional assessment of kill

devd opment activities, with any necessary supports (including assstive technoloqgy), in

red life settings. (S. Rep. No. 357, 102d Cong., 2d. Sess. 37-38 (1992))

22 VAC 30-20-70. Cettification of digibility.
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A. For vocationd rehabilitation services, before or at the same time the applicant is
accepted for services, the department shal certify that the applicant has met the basic

digibility requirements as oecified in 22 VAC 30-20-40.

B. For extended evaluation, as a bass for providing an extended eva uation to

determine vocationd rehabilitation potentid, there shall be certification that the applicant

has met the requirements as specified in 22 VAC 30-20-60.

22V AC30-20-80. Procedures for Hadigibiity- indigibility determination.

A. Cetification of indigibility. When-tis-determined-onthe bassof-factorsas
diagnesis-progresis-or-taterest-The state plan must assure thet if the state unit

determines that an applicant fererreciptent-of-isindigible for vocationa

rehabilitation sarvices isi

dated—or determines that an individua recaiving saervices under an individualized

written rehabilitation program is no longer digible for sarvices, that Sate unit

shall:

1. Sueh-Make the determination shal-be-rade-only after providing an

opportunity for full consultation with the individua or, as gppropriate, the-parent;
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eonsditationwith the individud's representative.

2. Fhe depatment-shalprevide netification-Inform the individud in writing,

supplemented as necessary by other appropriate modes of communication

consstent with the informed choice of theindividud, of the actiontalken

indigibility determination, including the reasons for that determination, the

requirements under this section, areHrferm-the idividdua-ef-histights-and the
means by which he may express and seek remedy for any dissatisfaction,

induding the procedures for adminigtrative review-andfai-hearingof a

determination by the rehabilitation counsdor or coordinator in accordance with 22

VAC 30-20-181.

3. Provide Ftheindividud sk

explanation-of-the-availabitity-of the resourees within-with a description of

services available under the Client Assstance Program, Department for Rights of

Virginians with Disabilities, and-when-appropriate+eferra-shal-bemade to-other

rehasbilitation-programinformation on how to contact that program.




VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 41 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

servicesbecause of Raview within 12 months and annualy theregfter if requested

by theindividud or, if appropriate, by the individua's representative any

indigibility determination that is based on afinding that the individua-canret-be

reviewed within-d2-menthsis incapable of achieving an employment outcome.

Thisreview need not be conducted in Situations where-in which the individua has
refusad it, the individud is no longer in the Commonwedth, the individua's
whereabouts are unknown, or athe individud's medica condition isragpidly

progressive or termind.

G-B. Casedosurewithout digibility determination. The state plan must assure that the

dtate unit may not close an gpplicant's record of services prior to making an A-casemay

be-clesed witheut-any-determination-ef-digibility determination when-an-applicantis

declines to participate in, or is unavailable to complete an assessment for determining

digihility and priority for services, and the sate unit has made a reasonable number of
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attempts to contact the applicant or, if appropriate, the applicant's representative to

encourage the applicant's participation.

22 VAC 30-20-90. Order of sdlection for services.

In the event vocationd rehabilitation services cannot be provided because of unavailable
resources, to al persons determined to be igible, upon recommendation by the Commissoner;

commissioner, an order of selection system may be gpproved by the board which shdl determine

those persons for whom services may be purchased._ It shdl be the policy of the department to
encourage referras and applications of al persons with disabilities and, to the extent resources
permit, provide services to dl digible persons.

The following order of selection isimplemented when services cannot be provided to al
eigible persons.

1.  Priority |. Person igible and presently receiving services under an

PA/RPindividudized written rehabilitation program .

2. Priority 11. Those persons referred and needing diagnogtic services to determine

digiblity.

3. Priority I11. Persons determined to be severdly disabled.
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4. Priority IV. Other persons determined to be disabled, in order of digibility

determination.

Indl priorities preference shal be given to providing servicesto disabled public safety

officers disabled in the line of duty.

22 VAC 30-20-100. The hadividuaized \Wiritten-Rehabilitation-Program-individudized written

rehabilitation program (IWRP) procedures.

A. Generd requirements.

1. The IWRP shdl beinitiated after certification of digibility for vocationd

rehabilitation services,

2. The IWRP shdl be initiated and periodicaly updated when information
has been received that may necesstate achange, or at least annudly. This shdl be
done for each client and for each gpplicant being provided services under an

extended evauation to determine rehabilitation potentia .
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3. Vocationd rehabilitation services shal be provided in accordance with
the IWRP. The IWRP -whica-shdl be developed and-updated-jointly, agreed to,

and signed by the vocationd rehabilitation counsglor or coordinator by-the

department-and the elient-individud or, as appropriate, the ehieat's

individua'sdesignee representative within the framework of a counseling and

quidance relationship. (361.45 (b)(1)). The state unit shall establish and

implement sandards for the prompt development of IWRPs for the individuas

identified under subdivison 1 of this subsection, including timdines that take into

consderation the needs of the individua. (361.45 (b)(2)).

PVRP. The state unit shdl promptly provide each individua or, as appropriate,

the individud's representative, a copy of the IWRP and its amendments in the

native language, or appropriate mode of communication, of the individud or, as

appropriate, of the individud's representative (361.45 (b)(7)).

5. The state unit shall advise each individua or, as appropriate, the

individud's representative of al state unit procedures and requirements affecting
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the development and review of an IWRP, including the availability of appropriate

modes of communication (361.45 (b)(3)).

6. —In deveoping an IWRP for a student with a disability who is receiving

specia education sarvices, the state unit must consider the sludent's individuaized

education program. (361.45 (b)(4)).

B. Individudized Written Rehabilitation Program Review. Fhe NA/RRP-shall-be

The state unit shdl review

the IWRP with the individua or, as appropriate, the individual's representative as often as

necessary, but at least once each year to assess the individud's progress in meeting the

objectives identified in the IWRP. (361.45 (b)(5)). Fhre M/RP for extended-avaluations

must-bereviewed at-least-ave ry-90-days. The state unit shdl assessthe individud's

progress as frequently as necessary, but at least once every 90 days, during an extended

evaluation period. (361.42 (d)(4). Eeeh client orclient's designes shall-be given an

reernentwith-isterms by sgrng-t-The state unit shall incorporate into the IWRP any

revisons that are necessary to reflect changesin the individud's vocationd god,

intermediate objectives, or vocationa rehabilitation sarvices, and shdl obtain the
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agreement and sgnature of theindividud or, as appropriate, of the individud's

representative to the revisons. (361.45 (b)(6)).

C. S-Review of indigibility determingtion. If servicesareto-beterminated-underan

determines that an applicant isindigible for vocationd rehabilitation services or

determines that an individud receiving services under an individudized written

rehabilitation program is no longer digible for services, thefelewing-conditions-and

procedures-dhdl-be met-or-carried-odt: The state unit Sl
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determination only after providing an opportunity for full consultation with the

individua or, as appropriate, with the individua's representative;

execytedinform the individud in writing, supplemented as necessary by

other appropriate modes of communication consistent with the informed

choice of theindividud, of theindigibility determingtion, incdluding the

reasons for that determination, the requirements under this section, and

the means by which the individua may express and seek remedy for any

dissatisfaction, including the procedures for review of adetermination by

the rehabilitation counsaor or coordinator.-and- The gate unit shall

provide the individua with a description of services available from the

Client Assistance Program, Department for Rights of Virginians with

Disahilities, established under 34 CFR Part 370 and information on how

to contact that program; and

3 There shdl-be aperiodicraevien at-teast-annualy-of the Review within

12 months and annually thereafter if requested by the individua or, if appropriate,
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by the individud's representative any indigibility-decisen-inwhich-the individua

deciserdatermination that is based on afinding that the individud is incapable of

achieving an employment outcome.-exeeptThis review need not be conducted in

refused it, the individud is no longer present in the-Cemmenwedlthstate, the
individud's whereabouts are unknown, or a-the individud's medicd condition is
rapidly progressive or termind. Fhefirsrevien-of-thetndigibitity-decison-shall

Cross-references:

22 VAC 30-20-181

22 VAC 30-20-110. Individudized Wiitten-Renabititation-Program-written rehabilitation

program (IWRP) content.

appropriate, Satements concerning:
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long-term vocationa goal, which must be based on the assessment for determining

vocationd rehabilitation needs, including the individua's career interests, and must be, to

the extent appropriate and cons stent with the informed choice of the individud, in an

integrated setting;

2. The leng-range-and-specific intermediate rehabilitation objectives-established

with-theelient-or-client's-designeerd ated to the attainment of the long-term vocationd

goal, based on the assessment for determining vocationa rehabilitation needs and

consgstent with the informed choice of theindividud;

3. Fhe determination-of-the The specific vocationd rehabilitation services to be
provided r-erder-to achieve the established intermediate rehabilitation objectives,

including, if appropriate, rehabilitation technology services and on-the-job and related

persona ass stance sarvices;

4, The projected dates for the initiation of each vocationd rehabilitation service, and

the anticipated duration of each service, and the projected timeframe for the achievement

of the individud's vocationd god;
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5. A procedure and schedule for periodic review and eva uation of progress toward

achieving intermediate rehabilitation objectives based upon objective criteria-and-a

words of the individual or, as appropriate, in the words of the individua's representative,

the individua was informed about and involved in choos ng among aternative gods,

objectives, services, providers, and methods used to procure or provide services,

7. The terms and conditions for the provision of vocationd rehabilitation services,
including respongihilities of the elient-individud in implementing the IWRP, the extent of

ehientthe individud's participation in the cost of servicesif-any, the extent to which

goods and services will be provided in the most integrated settings possible, cons stent

with the informed choice of the individual, the extent to which theelient-iseligiblefer

smiar-comparabl e services and benefits are avallable to theindividud under any other

programs, and

entities that will provide the services and the process used to provide or procure the

Vices,
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individua under this part and the means by which hetheindividud may express and seek

remedy for any dissatisfaction, including the opportunity for an-adminisrative-a review
of-state-unit-action-farhearing-or-review-by-the-secretaryrehabilitation counsgor or

coordinator determinations;

9. An-assdra

avallability of the i the Client Assstance

Program, Department for Rights of Virginians with Disabilities:, established under 34

CFR Part 370; and

10. The basis on which the glient-individud has been determined to be+rehabititatedhave

achieved an employment outcome.—anrd

Cross references;

22 VAC 30-20-181

22 VAC 30-20-130

22\ AC30-20-120. Scope of vocationd rehabilitation services for individuas.
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Thefollowing vocationd rehabilitation services shall-beprovided-onhy-when-deemed

necessary-are available as appropriate to the vocationd rehabilitation needs of-the-clienteach

individud and congstent with each individud's informed choice::

be provided-Assessment for determining digibility and priority for services, and

asessment for determining vocationa rehabilitation needs.

2. V ocationd rehabilitation Cednsaing-counsding and guidance, #chudingpersona

and referrd and other

services necessary to help elents-applicants and digible individual s secure needed

sarvices from other agencies-whi

pregramsand to advise those individuas about the Client Assistance Program,

Department for Rights of Virginians with Disabilities.

3. Physica and menta restoration services necessary to correct-or-sabstantially

medify-aremove, or substantially reduce the disabling effects of a physical or menta
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a, These sarvices indude but are not limited to:

(1) Convaescent care, nursing or rest home care, when the services

are directly related to the vocationa rehabilitation objective for an

individual who needs continued medical supervision after department-

soonsored treatment for their condition. This service must be

recommended by the proper medical practitioner before the serviceis

authorized, and is contingent upon the individud being able to reengage in

the vocational rehabilitation program. This service may be provided for

30 days, and the commissioner or his designee may approve an additional

30 days of service:.

(2)___ Denta-restmentDentistny;.

3 Drugs and supplies. \When medication is to be continuous, e.q.,

treatment of diabetes or epilepsy, and while the individud isrecaiving
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vocationd training, the department may purchase medication during the

training period, and for a period not to exceed 90 days after achieving

employment. When counsdgling, medication and placement are the only

savices provided, the department may pay for medication for a period not

to exceed 90 days. Generic drugs shall be utilized when possible;.

(4)___ Necessary Hespitalization- hospitalization (beth-either inpatient

and-or outpatient care, and-in connection with surgery or trestment and

clinic sarvices). The department may pay for hospitalization for medical

diagnosis, surgical or medica trestment when deemed necessary for the

vocationd rehabilitation of the individua and recommended by alicensed

practitioner. Hospitdization shal be provided in hospitdls, medicaly

oriented treatment facilities, or continuing care fadilitiesin Virginiaor

out-of-state, with which the department has a contract. Payment to

hospitas, medicaly oriented trestment facilities, or continuing care

facilities shal be made in accordance with the department fee schedules.

The maximum period of hospitdization, excluding diagnostic, to be

authorized based upon financia resources available to the department

shdl be 10 days. Extendon of the maximum period of hospitaization

shall be alowed when due to acute medical complications and

emergencies associated with or arisng out of the provison of physicd or
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mentd restoration services. Treatment of acute medical complications or

emergencies which impact negatively on the individud's progress toward

the individud's vocationa goal, shal be provided;.

(5) Medieal-treatment Eyeglasses and visua sarvices, induding visud

training, and the examination and sarvices necessary for the prescription

and provision of eyeglasses, contact |enses, microscopic lenses, telescopic

lenses, and other specia visud aids prescribed by personnd that are

qudified in accordance with sate licensure laws. These services may be

provided to an individua when their visua disability, as established by an

opthamologica or an optometric examination, is of such severity that

their employment opportunities are condderably limited. Visua services

shall be provided by the department in accordance with the cooperative

agreement established with the department for the visually handicapped.

Visud aids may aso be provided to individuas who are unable to

satisfactorily pursue thair vocationa rehabilitation program due to

impared vison.;

(6) Nursing services,.

) Physica restoration in arehabilitation facility;.
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(8) Physica and occupationa therapy, when prescribed by a doctor of

medicne;.

9 Prosthetic, and-orthotic, or other assidive devices, including

hearing aids-apphaneces-. The department may purchase an origina

appliance only upon the recommendation of the medica specidist. When

an individud has a history of satisfactory appliance use and the generd

medica examination report indicates no pathologica change, this report

may be sufficient medica basis for the replacement or repair of the

appliance. The department shall purchase prosthetic or orthotic appliances

from vendors approved in accordance with the department's vendor

approval process.

(10)__ Psychiatrictrestment; Mental hedth services, or diagnoss of and

treatment for mentd or emotiond disorders by qudified personnd in

accordance with gtate licensure laws shall be provided by a psychiatrist or

psychologist: If the department purchases the services from ather, they

must be qudified in the area of psychotherapy and be licensed in

accordance with the laws of the-.commonwedth. The maximum number

of sessions to be sponsored shall be 27. If the individud needs additiond
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psychotherapy, the department will make an effort to assst the individud

in securing it.

(12)  Speech or hearing therapy;. Speech therapy may be provided to

individuas when treatment is recommended by a speech pathologist who

islicensed in accordance with the laws of the commonwedth. Hearing aid

orientation and lip reading may be provided when recommended by a

Soecidis in hearing disahilities.

(12)__ Surgiea-trestmentCorrective surgery or therapeutic treatment that

islikdy, within areasonable period of time, to correct or substantialy

modify asable or dowly progressve physica or menta impairment that

condtitutes a subgantia impediment to employments.

(14)  Treatment of ether acute or chronic medicad complications and

emergencies-etheraedte-or-chronie-whichihat are associated with-or
arise out of the provison of physica and menta restoration services er

that are inherent in the condition under treatment.
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(15) Specid sarvicesfor the treatment of individuds with end Sage

rend disease, indluding transplantation, dialyss, atificid kidneys, and

supplies.

(16)  Chiropractic sarvices, after consultation with a doctor of medicine.

(17) Cardiac exercise therapy for individuas who have had a

myocardid infarction or a coronary bypass not more than six months prior

to the recommended exercise therapy. A maximum of 24 sessons may be

authorized.

(18) Other medica or medicaly related rehabilitation services.

b. Eligibility requirements.

(1) Stadleor dowly progressive. The physica or menta condition
must be stable or dowly progressive. The condition must not be acute or
trangtory, or of such recent origin that the resulting functiona limitations
and the extent to which the limitations affect occupationd performance

cannot be identified.
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(2)__ Refusd of service. When an elient individua has aphysical or
mentd disability with resulting limitations that condtitute a handicap to
employment, and when in the opinion of licensed medica personnd these
limitations can be removed by physicd or mentd restoration services
without injury to the individud, they shal not be digible for any
rehabilitation services, except counsding, guidance and placement if they
refuse to accept the appropriate physica or menta restoration services. A
second opinion may be provided at the éient individud's request. Inthe
event of conflicting medica opinions, the department shdl secure athird

opinion and the decison shal be made on the two concurring opinions.

C. Provison of physical and mental restoration services. These sarvices are

provided only when:

(1) Recommended by alicensed practitioner;

2 Services are not available from another source; and

(3) __ They are provided in conjunction with counsding and guidance,

and other services, as deemed appropriate.
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The department shall not make case expenditures for acute or intermediate medica care
except for medica complications and emergencies which are associated with or arise out of the

provison of Vocationa Rehabilitation (VR) services under an IWRP and which areinherent in

the condition under treatment.

e-Services not sponsored by the department. The board, in consultation with appropriate
medica resources, shall determine those physica restoration services which shdl not be
provided by the department. The following circumstances or conditions shdl be

considered:

@ Experimenta procedures shall not be sponsored;

2 High risk procedures,
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3 Procedures with limited vocational outcomes,

4 b ki I I

{5)4.  Procedures with uncertain outcomes.
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4.- Vocaiond and other training services, including persona and vocationa

adjustment training, books, tools, and other training materids, except that no training or
training sarvicesin inditutions of higher education (universities, colleges,
community/junior colleges, vocational schools, technica indtitutes, or hospital schools of

nursing) may be paid for with funds under this section unless maximum efforts have been
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made by the gate unit and the individual to secure grant assstance in whole or in part

from other sources to pay for that training.

All training services provided shdl be related to attainment of the vocationa
objective or provide for the determination of digibility for vocationd rehabilitation
services. Vocationd training includes any organized form of ingtruction which provides
the knowledge and skills essentid for performing the tasks involved in an occupation.
Vocationd training may be obtained in inditutions such as colleges, universties,
business schoals, nursing schools and trade and technical schools. It may aso be obtained
by on-the-job training, apprenticeship programs, tutoria training, or correspondence

study.

a Business schools and business colleges, trade and technica schools, and
two-year college termina courses. The training indtitution selected shdl be

approved in accordance with the department's vendor approval process.

b. College and universty academic training.

@ Academic requirements. The gieatindividua shdl take sufficient
academic credit hours based on the requirement of the college attended for
classfication as afull-time sudent, unlessthisis, in the opinion of the

department, contraindicated by the eientindividud's disability. Courses
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shall meset the indtitution's requirement towards the obtainment of the
degree or certificate. Continuation of financid assstance by the
department shall be dependent upon the eieatindividua maintaininga"C"

average calculated on an academic year. When the éientindividud falsto

maintain a"C" average, assstance may be discontinued. The department's
assistance may be reingtated when the eieatindividual completes one
semedter or quarter with aminimum of a"C" average.

Each dientindividua shal be advised thet failure to provide grades
to the department shall be grounds for termination of departmental

financid assgtance

2 graduate degree program. The department shdl assst only
ehentindividuas with severe disabilities in securing a graduate degree and

only when it isjudged essentid to achieving employment.

3 Virginiacolleges and universties. Vocationd training, including
college or univergty training, shdl be provided by the department in any
department gpproved ingtitution located within the boundaries of the
Commonwealth, unless such training is not avallable within the
Commonwedth. Ingtitutionsin the areas of Washington, D.C.; Brigtol-

Johnson City-Kingsport, Tennessee; the city of Bluefidd, West Virginig;
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and other cities where the services may be provided more effectively and

economicaly and shdl be treated asiif located in Virginia

4 Tuition and mandatory fees. The department may pay tuition for
college and university training in an amount not in excess of the highest
amount charged for tuition by a state- supported ingtitution or the rate
published in the catalog, whichever is less, except where out-of-state
college is necessary, published tuition costs may be paid.

Any eieatindividua enrolling into any college/university course or

courses for the primary purpose of course or program certification and not
for the purpose of obtaining a degree shdl be exempt from the gpplication

of the annud maximum tuition rate.

) Scholarships and grants. Training services in inditutions of higher
education shdl be paid for with departmenta funds only after maximum
efforts have been made by the eieqtindividua to secure assstancein
whole or in part from other sources, however, any dientindividud digible
for vocationd rehabilitation training services but not mesting the finencid
need test of the department may be provided an assstance grant annudly
in an amount not to exceed the equivaent of one quarter's tuition of afull

time community college student.
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C. Correspondence study. The correspondence study training may be

authorized only when:

(@D} The ehientindividud requires specific prdiminary training in order

to enter atraining program; or

2 Training cannot be arranged by any other method; and

3 Satisfactory progress is maintained.

d. On-the-job training. The department may enter into agreements with
employersin the private or public sector to provide on-the-job training services.

The terms and conditions of each individua agreement shal be established by the

department.

e Part-time training. Part-time training may be utilized only when the
severity of the eientindividud's disability shal not dlow the gieatindividua to
pursue training on afull-time bass.

Part-time training shall be authorized only a department gpproved

fadlities and schools.
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f. Work adjustment training. Work adjustment training may be provided if
needed for the iertindividua to engage in subsequent vocationa rehabilitation
sarvices asindicated by the thorough diagnostic study assessment of medical,
vocationd, psychologica, and other factors. This service may be provided only
by the department or approved vendors.

o] Prevocationd training. Prevocationa training may be provided if needed
for the elientindividud to engage in subsequent vocationa rehabilitation services
asindicated by the thorough diagnostic study assessment of medical, vocationd,
psychological, and other factors. This service may be provided only by the

department or approved vendors.

h. Tutorid training. Tutorid training may be provided if needed for the
chentindividud to achieve avocationa god asindicated by the thorough
diagnogtic study assessment of medicdl, vocationd, psychologica and other
factors. This service may be provided only by the department or approved

vendors.

I. Other higher education training concerns.
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1) Required textbooks and supplies. The maximum amount of
department financial assistance for required textbooks and supplies
(pencils, paper, etc.) shdl be $400 annudly for anorma school year or

$500 if summer school is attended.

2 Required training materids. Training materiads may be provided

when required by the ingtructor.

of that term in 22 VAC 30-20-10.

a Clothes. Clothes are provided when specificaly required for participation
in atraining program or for placement in a speciaized job area as determined by

the department.
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b. Room, board and utilities. The maximum rate paid for room, board and

utilities shall be established annudly by the board.

C. Training cases. The maximum amount of department financid assstance
for room and board at atraining ingtitution (college, vocationd school,
rehabilitation center facility), when the inditution is able to provide room and
board, shal not exceed the published room and board rates charged by the

indtitution, or the actua cost, whichever isless.

d. While living & home. Maintenance shdl be provided for a ientindividua

living a home only when the elientindividua's income supports the family unit of

the eiertindividud, when it ismore cost effective for the department, or when it
isinthe best interest of the eliertindividual's vocationa rehabilitation program
based on mutua agreement of the rehabilitation counsdor and the

eiertindividud.

connection with the rendering of any vocationd rehabilitation service, and in accordance
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with the definition of that term in 22 VAC 30-20- 10. Transportation may include

relocation and moving expenses necessary for achieving a vocationd rehabilitation

objective.

a Trangportation cogts. The department shal pay the most economicd rate
for accessible public trangportation.

When public transportation is not available, or the ientindividud,
because of disability, cannot travel by public trangportation, transportation may be

provided at arate not to exceed $.12 amile.

b. For and during training services. When the giertindividud mugt live &

the training location, the department may only pay for aone-way trip from the
resdence to the training location at the beginning of the training, and a one-way
trip from the training location to the residence or job Ste at the conclusion of the
training program. Trangportation may be paid to and from the residence in case of
emergency (severeillness, or deeth in family; acute business emergency or
prolonged school closing such as Christmas holidays). Loca bus fare may be
furnished dso. When the eliertindividual's physica condition is such thet travel

by public conveyance isimpossible, taxi fare may be dlowed from place of

resdence to training site and return. When the gliertindividud lives & home and
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the training Site requires daily trangportation, the cost of such trangportation may

be paid.

7. Serviees Vocationd rehabilitation services to members-ef-clientsfamily

members of an gpplicant or digibleindividud when-if necessary to-the voeationa

rehabilitation-of the-clientenabl e the applicant or digible individud to achieve an

employment outcome. Services to family members of the elient-individua may be

provided when such services may be expected to contribute substantidly to the
determination of rehabilitation potentid or to the rehabilitation of the eieatindividud. In
order for the department to furnish these services, they shdl not be available from any
other source.

a Family member is defined as any relative by blood or marriage living in

the same household.

b. Day care services for dependent children. The department may pay up to
the amount paid per child, per day, by the loca socid services department in the
locdlity in which the child islocated. When more than one child isinvolved, rates
for the additiona children should be lower. When satisfactory accommodations
can be secured at arate lower than that paid by the locd socid services

department, the lower rate shal be paid by the department.
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8. Interpreter services and note taking services for individuas who are the-deaf; and

communication-Hnpared-Hckuding-tactile interpreting services for individuds who are

deaf-blind-elients:; and reader services, rehabilitation teaching services, and orientation

and mobility services for individuas who are blind.

a Upon request of the eieatindividua or as needed, these services may be

provided a any stage during the rehabilitation process. Interpreting may be
primarily in the form of sign language (manua method) or ord interpretation

(ord method).

b. The department shdl pay for interpreting services when these services
contribute to the eliertindividua's vocationa rehabilitation program for those

ehentindividuas who meet the department’s financial need criteria.

C. The interpreter must be, whenever possible, certified by the Nationa
Regidry of the Dedf, Virginia Regigtry of the Degf, or approved by the Virginia

Department for the Deaf and Hard of Hearing.

d. When dhientindividuas with deafness are in atraining program, the
department shdl arrange for note taking or reader services, unlessthe

ientindividual indicates such service is not needed or desired.
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dientRehabilitation technology in accordance with the definition of that termin 22 VAC

30-20-10, including vehicular modification, telecommunications, sensory, and other

technologicd aids and devices.

a Telecommunications system. Services related to use of a
telecommunications system shall meet established federa or sate hedlth and

safety standards and be consistent with written state policies.

b. Sensory and other technological aids and devices. The department may
provide dectronic or mechanica pieces of equipment or hardware intended to
improve or substitute for one or more of the human senses, or for impaired
mohbility, or motor coordination.

Services related to use of sensory and other technologica aids and devices
shdl meet established federd or sate hedth and safety standards and be

congstent with state law and regulations.

(@D} An otologicad evauation may be, and an audiologica examination

is required before the department may purchase a hearing ad.
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2 The department shdl purchase hearing ads only for those elierts
individuds identified as benefiting in terms of employakility asadirect

result of such ad.

3 Cross and hicross aids may be purchased only when it is judtifiable

on the basis of the vocationd objective.

4 Eyeglasses and hearing aids may be purchased only when they are
equd in performance in terms of volume and speech discrimination and if
the cost is not higher than that of a comparable body aid or a behind the

ear ad.

10. Recruitment and training services to provide new employment opportunitiesin
the fields of rehabilitation, hedlth, welfare, public safety, law enforcement and other
appropriate public service employment. These services shal be provided in accordance

with the training criteria set forth in subdivison 12 (4) of this section.

11.  Job search and Pplacement ass stance ir-suitable-empleymentand job retention

services. Placement shdl be in accordance with the mutualy agreed upon voceationd
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objective and is the responsibility of the eientindividua and the department, particularly

the rehabilitation counsdor.

12. Supported employment sarvicesin accordance with the definition of that term in

22 VAC 30-20-10; persond assstance sarvices in accordance with the definition of that

term in 22 VAC 30-20-10; and Ppost-employment services-hecessany-to-martain-sditable

22 VAC 30-20-10.

Sdection criteria. Any rehabilitated gieqts individuals may be considered for
post-employment services. The department may evauate with each ehientindividud the
need for such sarvices. All of the following criteria shal be met for the selection of

chents individuds to receive post-employment services.

1) The giertindividua has been determined to be rehabilitated,

2 The disabling medica condition shdl be stable or dowly progressive;

(3) Post-employment services are necessary to assst the giertindividud in

maintaining employment; and
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13.

4 Solution of the problem does not require a complex or comprehensive
rehabilitation effort, i.e., anew and distinct handicapping condition has not
occurred which should be handled as anew case.

If needed services exceed any of the aforementioned conditions, the

department may take a new application.

The-ageney-may-provide supperted Supported employment services, in

accordance with the definition of that term in 22 VAC 30-20- 10, to any individua with

the most severe disabilities who:

a Has not worked, or has worked only intermittently, in competitive

employment.

b. Has been determined on the basis of any evauation of rehabilitation and
career needs, including a consderation of whether supported employment isa
possible vocationa outcome, to meet the digibility criteriafor the State

Vocationd Rehabilitation Services Program as established in federd regulations.

C. Has a need for ongoing support servicesin order to perform competitive

work.
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The following activities are authorized under this program:
a Evauation of rehabilitation and career needs of individuals with the most

severe disabilitiesin terms of a supported employment outcome.

b. Deve opment of and placement in jobs for individuas with the most

vere disahilities.

C. Provison of time-limited services needed to support individuas with the

most severe disabilities in employment including:

@ Intensve onthe-job skills training provided by skilled job trainers,

coworkers, and other quaified individuas.

2 Ongoing support services needed to support and maintain an
individua's supported employment placement. These must include, a a
minimum, twice monthly monitoring to assessthe individud's
employment stability. Monitoring activities generaly take place @ the
work gte unless the individudized written rehabilitation plan provides for

off-gte monitoring. If off-Ste monitoring is determined to be appropriate,
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it must, a aminimum, congs of two meetings with the individud and one

contact with the employer each month.

3 Follow-up services designed to reinforce and stabilize the job

placement.

4 Discrete post-employment services unavailable from the extended
services provider that are necessary to maintain the job placement,
including but not limited to job station redesign, repair and maintenance of

assigtive technology, and replacement of prosthetic and orthotic devices.

Trandtiond employment sarvices for individuds with chronic mentd illness may be
provided under the State Supported Employment Program. Transitional employment
means a series of temporary job placementsin competitive work in an integrated work
Setting with ongoing support services. Ongoing support services must include continuing

sequentia job placements until job permanency is achieved.

The agency shdl provide for the trangtion of an individua with the most severe
disabilities to extended services no later than 18 months after placement in supported

employment, unless alonger period to achieve job stabilization has been established in
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the individuaized written rehailitation program, before an individud with the most

savere disahilities makes the trandtion to extended sarvices.

Supported employment services must be provided in an integrated work setting which
meansthat (i) most employees at that work setting are not disabled; (i) the supported
employee interacts on aregular bas's, in the performance of job duties, with employees
who do not have disabilities; and (iii) if the supported employeeis part of adistinct work
group comprised only of individuas with disabilities, the work group congsts of no more

than eight individuas

If there are no other employees or the only other employees are individuals who are part
of awork group as described in subdivision (iii) above, the supported employee must
interact on aregular basis, in the performance of job duties, with individuas without
disahilities, including members of the generd public. The required interaction cannot be
satisfied by contact between an individua with the most severe disabilities and

individuals who provide ongoing support services a the job Ste.

ocedpation-or-enter-a-small-business-tools, equipment, initid stocks (including

livestock), and supplies.
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a Licenses. Licenses required for entrance into selected vocations may be
provided. These may be occupationa or business licenses as required by the local
governing body, state board examinations required by the Department of

Professona and Occupationa Regulation, and motor vehicle operator's license.

b. Tools and equipment. Tools and equipment shdl be provided for a

dlientindividua when:

(@D} They are required for ajob or occupation that is best suited to the

utilization of their abilitiesand kills;

2 The employer does not ordinarily furnish these articles; and

(3) They are for the exclusve use of the gieatindividudl.

Such articles shdl be for the iertindividud's own use in the performance

of hiswork and must remain in his possesson and under his control aslong ashe
engages in the job or occupation for which they are provided.

If the eientindividual alleges that tools and equipment are stolen, the

cieatindividua shall file a stolen property report with the local police.
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Computer equipment and software shdl be provided either if required as
indicated in subparagraph b (1) (2) and (3) above or if it is necessary for
vocationd training. The department's financia participation in the cost of such

equipment and software shall not exceed $3,500.

C. Title retention and release. The department shal comply with state law on

the retention of title and reease of title of equipment to eients individuds.

d. Repossession of tools and equipment. The department shal repossess dll
occupationd tools and equipment to which the department retainstitle when they

are no longer being used for the purposes intended by the eliertindividual for

whom they were purchased.

15.  Trangtion sarvices in accordance with the definition of that termin 22 VAC 30-

20-10.

4516. Other goods and services deemed-determined necessary-te-the vecationa

rehabilitation-objective-of-the-clientfor the individud with a disability to achieve an

employment outcome. Theseinclude, but are not limited to, such services as. peer

counsdling, independent living skills training, attendant care and attendant training if they

can reasonably be expected to benefit a cientindividua in terms of employability.
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The department's financid participation in the cost of certain goods and services
shdl be limited as follows: home modifications, $7,500; and vehicle modifications,
$7,500. The department shall not purchase or participate in the purchase of automotive

vehicles.

1617. Servicesto groups. The department may provide servicesto groups of persens
Individua s with disabilities when the services may contribute substantidly to the needs
of the group, athough they are not related directly to the IWRP of any one person with a

disaility.

Cross References

Condderation as to vocationa rehabilitation services, 22V AC30-20-170.

22 VAC 30-20-130.-Clients determined-to-berehabilitatedI ndividud s determined to have

achieved an employment outcom

rehabiitated -themimum-reguirerents te-be- An individud is determined to have achieved an
employment outcome only if the following requirements have been met-shall-be that-the-chient

Was:
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1. -Determined-to-be-digible brder 22/AC30-20-40The provision of services under

the individua's IWRP has contributed to the achievement of an employment outcome;

congstent with the individud's strengths, resources, priorities, concerns, ahilities,

capabilities, interests, and informed choice;

isin the most integrated setting possible, consstent with the individud's informed choice

ala's s« a

e Theindividud has

maintained the employment geal-outcome for aperiod of at least 66-90 days:; and

5. At the end of the appropriate period under this section, the individua and the

rehabilitation counsalor or coordinator consider the employment outcome to be

satisfactory and agree that the individud is performing well on the job.

Cross references:

22 VAC 30-20-200
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22 VAC 30-20-140. Authorization of services.

Written authorization shal be made, either before or at the same time as the purchase of
sarvices. When an ord authorization is given in an emergency Stuation, there shal be prompt
documentation and the authorization shal be confirmed in writing and forwarded to the provider

of the services.

22 VAC 30-20-150. Written Standards- standards for facilities and providers of services.

exiging-pelicies-The designated state unit shal establish, maintain, make available to the public,

and implement written minimum standards for the various types of facilities and providers of

sarvices used by the state unit in providing vocationd rehabilitation sarvices, in accordance with

the following requirements;

1. Accesshility of fadilities. Any facility in which vocationd rehabilitation sarvices

are provided must be accessible to individuals receiving services and must comply with

the reguirements of the Architectural Barriers Act of 1968, the Uniform Accesshility

Standards and their implementing regulationsin 41 CFR Part 101, subpart 101-19.6, the
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Americans with Disahilities Act of 1990, and section 504 of the Rehabilitation Act of

1973, as amended.

2. Personndl Standards.

a Quadified personnd. Providers of vocationd rehabilitation services shall

use quaified personnd, in accordance with any applicable nationd or State-

approved or -recognized cartification, licensing, or registration requirements, or,

in the absence of these requirements, other comparabl e reguirements (including

state personnel requirements), that apply to the profession or disciplinein which

that category of personnd is providing vocationa rehabilitation services.

b. Affirmative action. Providers of vocationa rehabilitation services shdl

take affirmative action to employ and advance in employment qudified

individuals with dissbilities

C. Specia communication needs personngl. Providers of vocationa

rehabilitation services shal indude among their personnel, or obtain the services

of, individuas able to communicate in the native languages of applicants and

digible individuas who have limited English speaking ability; and ensure that
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appropriate modes of communication for al applicants and digible individuas

are used.

3. Fraud, waste, and abuse. Providers of vocationa rehabilitation services shal

have adequate and appropriate policies and procedures to prevent fraud, waste, and

abuse.

22 VAC 30-20-160. Participation by-the-handicgpped-of individuadsin the cost of veeationa

rehabilitation-sarvices based on financia need-

A. An econemiefinandd need test is established because of the limited resources of

the department.

B. An econemie-finandd need test shdl be utilized to determine the extent of glient

participation by digible individuas or individuas receiving services during an extended

evduaion in the cost of vocationd rehabilitation services.

1. The state unit shal maintain written policies covering the determination

of financial need;
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2. The state plan must specify the types of vocationa rehabilitation services

for which the unit has established afinancid needstedt. Services-exempt-from

H-be-No financia needs test shdl be

applied and no financid participation shal be required as a condition for

furnishing the following vocationd rehabilitation servicesdiagnestic-and

evalyation assessment for determining digibility and priority for services, except

those non-assessment services that are provided during an extended evaluation for

an individud with a severe disahility; assessment for determining vocationa

rehabilitation needs;; counsdling, guidance and referra_services, jeb-placement

sarvices, ontthe-job training, and unpaid work experience. Also excluded from
financid participation shall be services necessary to asss in the diagnostic and
evaluation process such as trangportation, maintenance, and interpreter service for
the deaf. Services which require an economic need test are: physical and mental
restoration; training other than on+the-job training (OJT); maintenance;
trangportation; services to family members, interpreter and reader services,
telecommunications, recruitment and training services, post-employment;

occupationd licenses and other goods and services.

3. The policies mugt be applied uniformly to dl individuasin Smilar

circumstances; the policies may require different levels of need for different

geographic regions in the state, but must be applied uniformly to dl individuas




VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 89 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

within each geographic region; and the policies must ensure that the level of an

individud's participation in the cost of vocationa rehahilitation servicesis

reasonable, based on the individud's financia need, including consideration of

any disahility-reated expenses paid by the individua, and not 0 high asto

effectively deny theindividua a necessary service.

C. Groups exempt are;

1 Recipients of Generd Rdlief.

2. Recipients of Aid-e-Famiieswith-Dependent-Children-Temporary
Assistance for Needy Families (TANF) by the gieatindividud or family #-on

which the eient-individud is dependent.

E-Income and resources of the family are to be used when the client is a part of the

family unit. The dient isa part of the parent or lega guardian family unit upon

occurrence of ether:
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AL

1 . Dependency of support evidenced on the last federa income tax return of

the parent or legd guardian regardless of residency; or

2. When temporarily aosent from the home due to illness, school, vacation,

or military leave.

. Thefinancid need tet shdl consider the following income:

1 Annua taxable income (gross income).

2. Annud nontaxable income such as socid security, retirement benefits,

workmen'sworkers compensation, and veteran's benefits.

3. Totd cash assts, including checking and savings accounts, certificates,

stocks, and bonds.

Thefinancid need test shdl provide for the following alowances and exclusons:

1 . The gross income shall be adjusted by the percentage indicated in the

tablebdow:
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GroSS INCOME .....c.cveveeeieereeiee e Allowance
Under $10,000 ......ccceevveeerieierenieeee e 15%
$10,000 t0 $14,999 ......ccoccveveieeeeeeee 20%
$15,000 t0 $24,999 ......ccooveiririeeee 25%
$25,000 t0 $34,999 ......ccooiriririr 30%
Over $34,999 ..., 35%

2. Income shd| be excluded from consideration based upon family sze

using the table below:
Sizeof Family ... Income Exclusion
L e $10,608

2 e $13,143



VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 92 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

S $15,678
Ao $18,213
D e $20,748
B i $23,283
T e $25,818
B $28,353

For each additional dependent, add $2,535.
The table above is based upon the federa law income for afamily of four. It shal be updated

annudly by the department.

3. Excluded from income shdl be estimated dlient cost specificdly related

to the dient's disability and not covered by smiar-comparable services and

benefits.
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4, Excluded from cash assets is $5,000.

5. Individud retirement accounts shal be excluded from income

congderations.

G. Determination of the annud dient financid contribution results from an
examination of: (i) the number of personsin the family unit; (ii) annud taxable income minus
dlowances; (jii) annua nontaxable income; (iv) cash assets minus exclusons, and (V)
exceptional exclusons based on client cost specificaly related to client's disability.

The financia resources to be consdered shal be tabulated using the method noted herein. The
positive baance (resources exceeding exclusions) shdl be determined to be available for

participation in the rehabilitation program.

Cross references:

22VAC 30-20-170

22 VAC 30-20-170. Cengderation-of smHa-Avallability of comparable sarvices and benefits.




VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 94 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

rehabiitation-ebjective of-the-client-Prior to providing any vocationd rehabilitation
svicesto an digible individud, or to members of the individud's family, except those
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sarvices listed in subsection D of this section, the state unit shall determine whether

comparable services and benefits exist under any other program and whether those

sarvices and benefits are available to the individual.

or bendfits exist under any other program and are avallable to the digible individud at

the time needed to achieve the rehabilitation objectivesin the individud's IWRP, the state

unit shal use those comparable services or benefits to mest, in whole or in part, the cost

of vocationd rehabilitation services.

C. If comparable services or benefits exist under any other program, but are not

available to the individua at the time needed to achieve the rehabilitation objectivesin

the individua's IWRP, the state unit shal provide vocationd rehabilitation services until

those comparable services and benefits become available.

D. The following sarvices are exempt from a determination of the availability of

comparable services and benefits under subsection A of this section: assessment for

determining diqibility and priority for services;, assessment for determining vocationa
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rehabilitation needs; vocationd rehabilitation counsding, quidance, and referrd services;

vocational and other training services, such as persona and vocationa adjusment

training, books (including aternative format books ble by computer and taped

books), tools, and other training materiads in accordance with 34 CFR 361.48 (a)(6);

placement sarvices; rehabilitation technology; and post-employment services conssting

of those sarvices listed in this subsection.

E. The requirements of subsection A of this section aso do not apply if the

determination of the availability of comparable services and benefits under any other

program would ddlay the provison of vocationa rehabilitation services to any individua

who is determined to be at extreme medical risk, based on medica evidence provided by

an appropriate qudified medica professond; or an immediate job placement would be

lost dueto adday in the provison of comparable services and benefits.

22 VAC 30-20-180. [Repedled]

22 VAC 30-20-181. Review of rehabilitation counsdor or coordinator determinations.

A. The state plan must contain procedures, including standards of review under

subdivison D 7 of this section, established by the Commissioner of the Department of
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Rehabilitative Services to ensure that any gpplicant or digible individua who is
dissatisfied with any determinations made by a rehabilitation counselor or coordinator
concerning the furnishing or denia of services may request, or, if appropriate, may
request through the individud's representative, atimely review of those determinations.
The procedures established by the Commissioner of the Department of Rehabilitative

Sarvices must be in accordance with this section.

B. Informa resolution. The Department of Rehabilitative Services may establish an
informal process to resolve arequest for review without conducting aforma hearing.
However, the informal process must be conducted and concluded within the time period
established under subdivison D 1 of this section for holding aforma hearing. If informd
resolution is not successful, aformal hearing must be conducted by the end of this same

period, unless the parties agree to a pecific extenson of time.

C. Formal hearing procedures.

1 Impartid hearing officer means an individud who:

a Is not an employee of apublic agency (other than an

adminigretive law judge, hearing examiner, or employee of an indtitution

of higher education);



VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 98 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

b. Is not amember of the State Rehabilitation Advisory Council for

the Department of Rehabilitative Services,

C. Has not been involved in previous decisons regarding the

vocationd rehabilitation of the gpplicant or digible individud,;

d. Has knowledge of the delivery of vocationd rehabilitation
sarvices, the gate plan, and the federd and state regulations governing the

provison of services,

e . Hasrecaived training with respect to the performance of officid
duties, and
f. Has no persond, professond, or financid interest that would be

in conflict with the objectivity of the individud.

2. Anindividua may not be conddered to be an employee of a public
agency for the purposes of this definition solely because the individud is paid by

the agency to serve as a hearing officer.



VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 99 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

he- The department shall

establish formd review procedures that provide that:

1 A hearing by an impartial hearing officer, selected in accordance with
subsection E of this section, must be held within 45 days of an individud's request
for review, unlessinforma resolution is achieved prior to the 45th day or the

parties agree to a specific extenson of time;

2. Thedepatment may not ingtitute a sugpension, reduction, or termination
of services being provided under an IWRP pending afina determination of the
forma hearing under this subdivison or informa resolution under subsection B

of this section, unlessthe individud or, in an appropriate case, the individud's
representative so requests or the agency has evidence that the services have been
obtained through misrepresentation, fraud, collusion, or crimina conduct on the

part of the individud,;

3. Theindividud or, if gppropriate, the individua's representative must be
afforded an opportunity to present additiona evidence, information, and witnesses
to the impartid hearing officer, to be represented by counsel or other appropriate
advocate, and to examine al witnesses and other relevant sources of information

and evidence
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4.  Theimpartid hearing officer shadl make a decison based on the
provisions of the approved sate plan, the federal Rehabilitation Act of 1973 as
amended (the Act), federd vocationd rehabilitation regulations, and state
regulations and policies that are condstent with federd requirements and shdl
provide to the individua or, if gppropriate, the individual's representative and to
the commissioner afull written report of the findings and grounds for the decision

within 30 days of the completion of the hearing;

5. If the commissioner decides to review the decision of the impartid
hearing officer, the commissoner shdl natify in writing the individud or, if
gopropriate, the individua's representative of that intent within 20 days of the

mailing of the impartia hearing officer's decision;

6. If the commissioner fails to provide the notice required by subdivison 5
of this subsection, theimpartia hearing officer's decison becomes afind

decison;

7. The decison of the commissioner to review any impartid hearing
officer's decison must be based on the standards of review contained in written

departmenta policy.
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8. If the commissioner decidesto review the decison of theimpartid
hearing officer, the commissoner shdl provide the individud or, if gppropriate,
the individud's representative an opportunity to submit additional evidence and

information rdevant to the fina decison;

9.  Thecommissoner may not overturn or modify adecison, or part of a
decison, of an impartid hearing officer that supports the postion of the
individua unless the commissioner concludes, based on clear and convincing
evidence, tha the decison of the impartid hearing officer is clearly erroneous
because it is contrary to the approved state plan, the federa Rehabilitation Act,
federa vocationd rehabilitation regulations, or Sate regulations or policies that

are congstent with federa requirements,

10._ Within 30 days of providing notice of intent to review the impartia
hearing officer's decison, the commissoner shal make afind decison and
provide afull report in writing of the decision, including the findings and the
datutory, regulatory, or policy grounds for the decison, to theindividud or, if

gopropriate, the individual's representative;
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11.  Thecommissioner may not delegate responsbility to make any find
decisonto any other officer or employee of the Department of Rehabilitative

Sarvices, and

12. Except for thetime limitations established in subdivisons 1 and 5 of this
subsection, each state's review procedures may provide for reasonable time

extensons for good cause shown at the request of a party or at the request of both

parties.

E. Sdection of impartia hearing officers. Except-asprovided-in-sdbsection=of-this
section-the The impartid hearing officer for aparticular case must be selected (i) from
among the pool of persons qudified to be an impartid hearing officer, as defined in 34
CFR 361.5(b)(22) and 29 USC 8§722(b) and (d), who are identified jointly by the
Department of Rehabilitative Services and those members of the State Rehabilitation
Advisory Council designated in 8102(d)(2)(C) of the Act (29 USC §722(b) and (d)) and

(if) on arandom basis.

F. Informing affected individuas. The department shal inform, through gppropriate

modes of communication, al applicants and digible individuas of:
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1. Ther right to review under this section, including the names and

addresses of individuas with whom appeds may befiled; and

2. The manner in which an impartid hearing officer will be sdlected

consstent with the requirements of subsection E of this section.

22V AC30-20-190. Protection, use, and release of persond information.

A. Purpose. The purpose isto establish policies and procedures for the proper
dissemination of information in accordance with the statutes of the Code of Virginia,
Virginia Freedom of Information Act, and Virginia Privecy Protection Act. Hereafter

clients shal be referred to as data subjects.

B. Application. This appliesto dl employees of the department, consultants,

dfiliates and volunteers.

C. Policies. The department shall:

1 Comply with state satutes when releasing any information regarding data

subjects by:




VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 104 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

a Disclosing information or records to the data subject who is 18

yearsold, except:

@ If data subject has been legdly declared asincompetent
then the right to access information has been granted to the
individua or committee which has been gppointed as guardian,

authorized agent or agents, or representative or representatives.

2 When the tregting physician has written on amenta or
medical record: "In my opinion areview of such records by the
data subject would be injurious to the data subject's physical or
mental hedlth or well being.” This does not preclude access to that
report by authorized agents or representatives. The tregting
physician isthe only professiona who, by statute, has the authority
to label and deny access to a mentd record by the data subject.

Access to other information is not restricted.

b. Disclosing information or records only to the parent or guardian

for the data subject who is under 18 years old.
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2. Follow procedures which ensure that al records and other personal,
identifying data are treated as confidentia information, meaning that other than
regular access authority and the exceptions which are permitted by code and
statutes, no expressed persond or documented information shal be rdleased to a
third party without the written, informed consent of the data subject or his

authorized agent or by court order;

3. Obtain and document only that information which is necessary to plan

and ddiver rehabilitation services,

4, Maintain and post the department's access list which designates staff

positions of those who have the privilege of reviewing and checking out records,

5. Assgnto dl individuds as defined in subsection B and acknowledge
written requests for information which are identified and occur after adata

subject's gpplication for services,

6. Charge for copies of information unless the request is from those who
need information to assist data subject in the rehabilitation program. The rate shall

be $.15 per page or the actua cost, whichever isless; and
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7.

Keep records in offices unless in accordance with a court order, statute, or

by specid authorization from the department representative.

D. Procedures for disclosing information.

1.

Handling disclosures.

a Each request to disclose information shall be handled during

normda business hours.

b. Each written request shall be responded to within 14 working

days.

C. Before an employee releases information to a person or
organization other than those identified on the access ligt, written,
informed consent must be given by data subject or the authorized agent.
When thereis need to reease information regarding data subjects,
informed consent forms should be initiated through the data subject's
counsdlor. Forms are completed prior to releasing information and filed in

data subject's record.
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2.

d.

Any employee who releases information after informed consart is

obtained must document data subject's record with employe€'s name, date,

the purpose for giving specific information, and to whom information was

given. These statements are a so documented when the record has been

reviewed by or copied for the data subject.

Accessng information for specific Stuations.

a

A data subject's request to review persond record.

(1)  When adata subject requests areview of their case records,
the individua should be referred to their counsdlor, or in his
absence, the counsdlor's supervisor. This employee is responsible
for confirming the data subject's age, and competency status to

access information in his own behalf.

2 For those data subjects who are under age 18 or who have
been declared incompetent, the department shall explain right to
access and assist data subject by coordinating the desired review

with parent or authorized agent.
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3 For data subjects who have the right to access information,
the department should obtain the case record and review contents
to learn if there are any mentd records which atresting physician
has identified as not to be reviewed. These are the only reports

which can and must be removed before access.

4 The department gives data subject their case record and is
available throughout the review to interpret reports or to assist the
data subject, who may wish to seek additiond information
regarding contents. The data subject may choose to review their

case record without interpretation.

b. Access by parents, guardians, or authorized agents.

@ When a data subject isaminor or has been legdly declared
as incompetent, the parent, guardian, or authorized agent, is
expected to furnish persond identification and Sgn a Satement

regarding their relaionship to data subject.

2 When a data subject is 18 years or older and thereisa

parent who wants to review information or accompany data subject
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to a data subject oriented mesting, the data subject shdl sgn an
"Authorization for Release of Information,” form prior to

disclosure.

C. Access by "sgnificant others' (other family members or friends).

@ When a data subject isaminor or has been legdly declared
as incompetent, the parent, guardian, or authorized agent, shall

give written, informed consent prior to disclosure.

2 When a data subject is 18 years or older, he shdl give

written, informed consent prior to disclosure.

d. Access by third parties.

1) Unlessrequired by law, or this department, no disclosure
shdl be made to third parties without written, informed consent
from the data subject or the legdly authorized agent. Upon
disclosure, third parties shdl be advised to maintain confidentidity

with no redisclosure of informeation.
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2 Thefollowing information is ether required by law or
permitted by mission of the agency and shall be disclosed without

the data subject's authorization:

@ Within the department, employees shdl be given
information which is relevant to case management or

research requirements.

(b) The department's medical consultants may release

information to another physician for consultation or

hospitdization purposes.

(© For emergencies.

@ Teephone and face-to-face disclosure may
be made to any person for an emergency whenit is
reasonable to believe that adday shdl result in
serious bodily injury, deeth or deterioration of the
physica or menta condition of data subject.
Examples: (i) an emergency admission or

commitment to a hospitd; (ii) an inquiry from an
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acute care hospitd, datais limited to answers for
gpecific information from the data subject's case
record; and (iii) an inquiry by law-enforcement
officids regarding an emergency dtuation.
Information is limited to that which is necessary to

dedl with the emergency.

2 When it becomes necessary to release
information in these circumstances, the responsible
department party shdl enter the following in the
data subject's case record: (i) the date the
informeation was released; (i) the person to whom
information was released; (iii) the reason the
information was released; (iv) the reason written,
informed consent could not be obtained; and (v) the

gpecific information which was released.

(d) For court orders and subpoena, al requests for
information by court orders shall be processed by the data
subject's counselor unless there is some question about the

need for legd advice. In those Situations, the department
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representative shall decide if contact needs to be made with
the department representative in the Attorney Generd's
office prior to compliance. This contact shal be made by

the commissioner's designee.

(e The Virginia Department of Socid Services shdl be
given, upon request, information about the location,

income, and property of data subjects who have abandoned,
deserted, or failed to support children and their caretakers
who are recelving public assstance. No other information

may be released.

® The Virginia Department of Hedth shal be given
access to medical recordsin the course of an investigation,
research, or studies of diseases or deasths which are of

public health importance.

(@  TheVirginia Department of Hedth may be
provided with abstracts of records of data subjects having

malignant tumors or cancers. Such abstracts may include
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the name, address, sex, race, and any other medica

information required by law.

(h) Information may be released as requested for a
formad invedtigation to the Virginia Department of Hedlth,

State Medicd Examiner.

e Access by specia interest third parties.

(@D} Redease of information shdl include a written, informed consent.

2 Except for public events, no data other than directory information

shdl be rdeased to the news media without the written, informed consent

of the data subject or the authorized agent.

3 No information shall be released to law-enforcement officers

without the written, informed consent of the data subject or the authorized

agent, or without judicia order.
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(4  Audio tapes, video tapes, computerized data or other media
reproduction are consdered as confidentia records and shdl be treated

like written materid.

E Procedure for changing arecord.

1 Revoking an authorization of consent.

a If anyone, such as an attorney, has a data subject sgn an
authorization which rescinds dl prior authorizations, this negates dl
previous authorizations. The department shal make this a part of the case

record.

b. When the revocation clause gppearsin the record, the department
no longer has the authority to disseminate additiona information other

than to those on the regulation department access list.

C. If the data subject is currently aclient, their counselor shall record
any authorization which includes arevocation clause. This meansthat dl
routines for forwarding reports to those not on department's access list

shall be stopped.



VIRGINIA DEPARTMENT OF REHABILITATIVE SERVICES Page 115 of 121

PROVISION OF VOCATIONAL REHABILITATION SERVICES

d. The rehabilitation counsdor shdl notify WWRC counsdlor or

sponsor of the Stuation and inform the data subject of the restriction.

e The department shall acknowledge and comply with the attorney's
request for information. A separate letter shall also advise the attorney that
this clause denies access of information to persons or organizations which
are respongble for continuing rehabilitation services. The department shall
advise atorney of the need to be provided with an additiona statement

which reingtates communication and correspondence.

2. Reingating consent. When a satisfactory reinstatement statement and new
consent is received from the attorney and the data subject, the department shall

file the additiona authorization and inform gppropriate department counterparts

about the new release.
3. Chdlenging and correcting a record by the data subject or agent.
a The data subject or agent has aright to contest the accuracy or

completeness of any persona record, except access to challenging or
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correcting atregting physician's menta record which has been identified

as not to be reviewed by the data subject.

b. Data subjects who are currently clients shdl be ingtructed by their
counsdlor that any request to correct, amend, or delete information isto be
donein writing, giving pecific reasons why informetion is being

contested.

C. The counsdor shal submit this Satement to thair immediate

supervisor.

d. Supervisor shdl interview staff, as necessary, examine pertinent
records and submit a written recommendation to their regiond or center
director. This recommendetion isto include a tatement and rationade to

either uphold or to change existing records.

e When the regiona or center director determines that information
which is being disputed is, in fact, incomplete, inaccurate, not pertinent,
untimely, or unnecessary to be retained, that individua shdl indruct the
origina writer to amend the report in question. If the originator is no

longer an employee, theregiond or center director or a designee shdl
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F.

prepare the amended report. A copy of the amended report shall be sent to

thelocd office for the client'sfile

f. The department shdl disseminate the amended version of the
report to any previous recipients and as part of the record for dl further

requests for information.

s} The department shdl notify the data subject in writing of the
decison. A copy of that notice isto befiled in data subject's locd office

file.

h. If the investigation does not change the record or resolve the
dispute, the data subject may file a tatement stating what he believes to be
an accurate or complete version of that information. This statement
becomes a permanent part of the record. The department shall forward a
copy to al previous recipients who have access to the information being

disputed.

Procedures of safeguarding records.

1.

Maintaining security of records.
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a Data subject records are the property of the department and are
entrusted to personnel who safeguard records from loss, defacement, or

use by unauthorized persons.

b. No record isto be defaced by marking, underlining, or entering

notations by anyone other than the originator of any document.

C. When arecord is requested, either by court or adirective from the
commissioner, acertified copy of the record shall be provided by the

counsdor.

d. Whoever removes records has the respongbility to assure
confidentidity of content whileit isout. It must never be left unattended

in areas which are accessble to unauthorized individuas.

e Confidentiaity shall be maintained in work areas where casawork

documents are being prepared, filed, or distributed.

2. Violaing confidentidity. Individuas who violate security standards or

the confidentidity code by releasing information without obtaining or following
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procedures may be subject to their name being removed from the access list and

to discipline under the standards of conduct.

G Department's access list. The following have been approved to have access to the

case records of clients served by the department:

1 Adminigrative and supervisory saff engaged in dutiful performance of

their job which requires accessto individud client files;

2. Service ddivery personnd including, but not limited to, rehabilitation

counselors, vocationa evauators, or psychiatrists, and

3. Clerica personnd as appropriate.

22 VA C 30-20-200. Periodic+Review of extended employment-ia-rehabilitationfaciities

A. Periodic The gate unit shdl review and reevaluationreevauate shall-be

conducted-at least annudly;-of the status of these-clients-each individud whe-have-been-placed

determined by the gate unit to have achieved an employment outcome in an extended

employment setting in acommunity rehabilitationfaciitiesprogram or other employment setting
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inwhich the individud is compensated in accordance with section 14(c) of the Fair Labor

Standards Act. Thisreview or reevauation must include input from the individud or, in an

appropriate case, the individua's representative- to determine the interests, priorities, and needs
of the individud for feasbitity-of-their-employment in an integrated setting er-the-traingfor
future-employrent-in the competitivelabor market.

B. The date unit shdl make Maximurm-maximum effort shal-beade, induding

the identification of vocationd rehabilitation services, reasonable accommodations, and

other support services, to-placetheseclientsto enable the digible individud to benfit

from ir-competitive-empleyment-or-training in, or to be placed in forcompetitive
employment in an integrated setting. wheneverfeasible.

C. The sate unit shal provide services designed to promote movement from

extended employment to integrated employment, including supported employment,

independent living, and community participation.

Cross references:

22 VAC 30-20-130

FORMS

Authorization for Release of Informeation.
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| certify that this regulation isfull, true, and correctly dated

H. Gray Broughton, CRC, CCM
Commissioner

Department of Rehabilitative Services

Date:




