- COMMONWEALTH of VIRGINIA

Office of the Attorney General
Mark R. Herring Richmond 23219 : 900 East Main Strest
' ichmond, Virginia 23219
Attorney General R s 2071
804 -371 - 8946 TDD
TO: MARGARET SCHULTZE, Commissioner

Virginia Department of Social Services

FROM: ERIC J. REYNOLDS g@ﬂ
Assistant Attorney General

DATE: June 5, 2014
SUBJECT: Exempt amendment of 22 VAC40-661-40 (Child Care Subsidy Program)

I am in receipt of the attached regulation regarding the state Child Care Subsidy Program.
You have asked the Office of the Attorney General to review and determine if the State Board of
the Virginia Department of Social Services has the statutory authority to promulgate the
proposed regulation and if the proposed regulation comports with applicable state and federal

law.

This regulation is adding language and modifying some of the existing language to this
Section - 22 VAC 40-661-40 - to replace the 10% provision regarding a families' co-pay
obligation with a sliding scale that will determine their copayment based on family size and
income. The amended section will clarify the maximum income eligibility limits for assistance.
The change to a sliding copayment scale is necessary to bring the program into compliance with
federal regulations at 45CFR98.42, which requires that the sliding fee scale be based, at a
minimum, on the income and the size of the family.

It is my opinion that the State Board of DSS has the authority to promulgate this
regulation, subject to compliance with the provisions of Article 2 of the Administrative Process
Act (“APA”) and has not exceeded that authority.

It is my view that this regulation is exempt from the procedures of Article 2 of the APA
pursuant to Virginia Code § 2.2-4006(A)(4)(a). If you have any questions or need additional
information about these regulations, please contact me at 786-3450.

cc: Kim F. Piner, Esquire
Attachment




Project 4071 - Final
DEPARTMENT OF SOCIAL SERVICES

Exempt Action on Child Care Subsidy Regulation

22VAC40-661-40. State income eligible scale and copayments.

A. State income eligible scale. The department establishes the scale for determining financial
eligibility for the income eligible child care programs. Income eligibility is determined by measuring the
family's income and size against the percentage of the federal poverty guidelines for their locality, not

to exceed 250 percent of the federal poverty guidelines and/or 85 percent of the state median income.

Income to be counted in determining income eligibility includes all earned and unearned income
received by the family except: Supplemental Security Income; TANF benefits; general relief; food
| stamp benefits; child support paid to another household; earnings of a child under the age of 18
years; garnished wages; earned income tax credit; lump sum child support payments; and

scholarships, loans, or grants for education except any portion specified for child care.

Unless a local alternate scale is approved, the income eligibility scale established by the
department must be used for the transitional, Head Start and fee programs. Proposed alternate sliding

scales must be approved by the department prior to submission to the local board of social services.

B. Copayments. Copayments are established by the department. All families receiving child care

subsidy have a copayment responsibility ¢

established-by-an-approvedlocal-alternate-seale ranging from five to 10 percent of the family's

income, taking family size and income into account, except that families whose gross monthly income

is at or below the federal poverty guidelines who are recipients of TANF, participants in the FSET

program, or families in the Head Start program will have no copayment. The family’s co-payment will

be calculated using the following chart:




‘uosiad [euonippe yoes 104 0Z0'y$ PPE § UBY} Jejealb pjoyssnoy e Jod '¢81°'G-z8L' abed ‘€10z ‘vz Atenuer ‘Aepsiny] ‘9l ON ‘g.°|0A 9isiBoy [e1epad - seuleping ALACd 102 Ad P10N
"665'GZ-266 ‘ST obed €102 ‘Gl Aey ‘ABpSaupam ‘76 "ON ‘8. "IOA “J9IsiBay [e1apad sy} ul pajsod awooul ueipaw sjels ewibiiA 810N
*Alanod JO 9%,0GZ 10 SWODU} UBIP3W 8J.]S JO %G8 PASIXS 0) JOU [9A3) awoou,

L8170
uo
paysiiand
INS
90LLLs | vie'ol$| czoLg| Les'ols | ove'ols| evi‘oLs| Ls6'68| 99s'68| vis6s| esce$| 16168 | 00068 | soses| si9'es| szv'es| vorzs| escog 19€°6$ | 0veEv$ 10 %G8
Y102 Add
-Ruanod
€2e'L$ 886°9% £69°9¢ 81£'9% £86'G$ 879'GS | €ie'ss| 8.6'v$ | evo'v$ | 80e'v$ | €L6'cs| 8c9'cs| coc'es | 996'2$| €c9'zs| s6z'zs | £96°L$| 829L$| €62°1L$ 10 %001
0L LIS | vi6'0LS | €zL0Ls ] LesoLs | oveols | evi‘0Ls| Ls6'68| 99.68| vise$| c8c'68| 16168 | 000'6s | szies| eLviss 28G'98 | vvL's$| L06'v$| 690 | zez'e$ %08Z=>
%00L| 90LLL$ ] ¥i6'0LS| €TL'0b$| Leg'oLs| OoveE'0Ls | evi‘oLs| oes'6s| oitz'es | oes'es| 0z6'28| Lsez$| rezos) Liios| Levss| zz8vs 2sT'v$ | ce9'eg| cLo'es | €6eCS - %G81<
901118 | vie'oL$| €z2'0L$| Les0Ls| ove'ols| evi'0ls| 62868 | 60z'68| 68598 | 696°28| 0se'zs| ocsos| oiies| oevss| Lzevs| LszVS LE9'€$ | L10'e$ | coe'e$ %G8L=>
%06| 90L'11$| vi6'0Ls ]| Svo'0L$]| 60L0LS £15'6% 2£0°68 | 106'8$ | S96'L8| 62vi$| 6898 | 2698 | 1z8'ss| s8z'ss| evivs| eizws | 2.9'€8| ivi'es | soozs| 69023 - %091<
90L°LLg | vi6'0L$ | vvo'0L$ ] 80L0L$ z.5'6% 9c0'6$ | 00S'8$ | v96'L| 8zv'i$| 26898 | 9se'o$| Oze'ss | vez'as| eV | zizw$| 9:9'c$| ovi'es| voo'zs| 890'2$ %091 =>
%081 86015 | €8v'0L$ 086'6$ 8.Lv'6$ G/6'8% €Lv'88 ] 0628 | 89v'L$| G96'08 | €9v'9$ | 096'GS | 8Sv'SE | Gs6S | ecsrv$| o0se'cs| swves| sve'zs| evv'zs| ove'L$ - %0G1<
86018 | 28v'0L$ 6.6'6$ L1v'6$ v.6'8$ TLr'8S | 696°L8 | L9V'.$| ¥96°'98 | TOV'9$| 696°SS | LGP'S$| vse'vS| zSv'ys| eve'es| Lvv'es| vve'zs | zvves| 6c61$ %0G1=>
%0 L GG1°6$ 9€.'8$ L1£°8$ 868°L$ 08y'L$ L90°'L$ | 2r9'9$ | €zz'o$| c08'Se| 98e'ss | 196'v$ | erS'v$| ocLvs | Liz'es| zez'es| €82 | ssv'zs| 9s0'zs| 21918 - %Sel<
pG1'6% GeL'8$ 9le'gs 168°L$ 6.v'L$ 090°2$ | 1¥9'0$ zez'of | vos'a$ | s8e'sS | 996'v$ | LvSv$| 62Lws| or2'es| 1ez'es| zi8'z$| vsv'es | seo'zs| 919'1$ %STl=>
%09 vee'L$ 686°0% 59'0% 61£'9% 86'G$ 6v9'G8 | vie'ss| 6.6'v$ | vrovs| 608v$ | vie'es| 6€9'cs| voe'es| 69628 | veozs | e6z2s| vo6'is| 62918 | v62LS - %00L<
€2€'L$ 986°9% £€G9°0% 81£'0% £86'G$ 8v9'GS | €1e'aS| 826'v | €vov$ | 80e'v$ | £L6'cS| 8co'es| coc'es| 896'zs| cc9'zs| 86z'es| €96'L$| 8291 | c67L$ %001 - 0

%0°G 0$ 0$ 0% 0% 03 0% 0% 0% 0$ 0% 0$ 0$ 0% 0$ 0% 0$ 0% 03 s ”
obejusaled Ausnod
uswAhed-09 02 61 81 L 91 Gl h4d £l K4} Wb 0l 6 8 L 9 S 14 € 4 40 Juddiad

SIDGLUDIN PIOYSSNOH JO 19quINN

921G pjoyasnoH pue ALIBAO JO Juasiad Aq sjpAsT awoouj Ajysuop




C. Five-year limit. Localities may limit receipt of fee child care program subsidies to a
maximum of 60 months (five years). Receipt of transitional child care does not count toward the

five years.

D. Waiting list. Local departments must have a waiting list policy for the fee child care
program. Prior receipt of TANF must not be a reason for preferential placement on a waiting list.
Proposed policy for a waiting list must be approved by the department prior to submission to the
local board of social services. A waiting list policy must assure that decisions are made

uniformly.




