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The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 9-6.14:7.1.G of the Administrative Process Act and Executive Order Number 25 (98).  Section 9-6.14:7.1.G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the Proposed Regulation


The State Board of Health proposes to allow the Virginia Department of Health (VDH) to accept private site evaluations and designs for septic systems prepared by an Authorized Onsite Soil Evaluator (AOSE) and to create a program for AOSEs.  VDH will not be required to perform a field check on evaluations and designs submitted by AOSEs prior to making a decision.  VDH will only review an application package submitted in proper form and make a decision to issue or deny the request.  The proposed regulation also establishes time limits within which VDH must make a decision on applications for individual permits, individual certification letters, multiple lot certification letters, and subdivision reviews.  The objective of the regulation is to alleviate historical backlogs in sewage system approval process.  The proposed regulations are prompted by statutory requirements and have been in effect as emergency regulations since 1/31/2000.

Estimated Economic Impact

Prior to the emergency regulations, VDH conducted all site evaluations and designs for septic systems.  The proposed regulation will provide an option that is an alternative to the existing practice.  Individuals may still choose to go through the existing procedure, but they will have an option to utilize the services of an AOSE.

The purpose of the regulation is to alleviate historical backlogs in approving sites for sewage system permits.  In the past, it has taken VDH up to three months to approve or deny applications for permits and certification letters.  To speed up the decision process, the Board of Health proposes to allow private consultants (AOSEs) to conduct site evaluations and develop system designs.  Under the proposed regulations, VDH will not be required to perform a field check on submittals by AOSEs prior to making a decision.  VDH will only review an application package submitted in proper form and make a decision to issue or deny the request.  Once a complete application is received, VDH must make a decision on an individual permit application within 15 days, an individual certification letter within 20 days, a multiple lot certification letter within 60 days, and a subdivision review within 60 days.  If the time limit is passed, then the application will be “deemed approved”.  Thus, the proposed regulation has the potential to reduce the process time required to make a decision if the services of private consultants are employed.  Permit, certification, and subdivision applicants are expected to benefit from this regulation.  An applicant may secure a definite decision date by the option to use the services of AOSE.  On average, AOSEs charge $500 to $1,200 per plan for their services.
  For individuals who choose to use the services of an AOSE, this expense is in addition to the application fee paid to VDH.  If individuals choose to use the services of an AOSE, a decision will be made on their application either by the proposed review process or by the “deemed approved” provision.  Eliminating the uncertainty about a property’s sewage system certification may represent some economic benefits to the property owners.  A sewage system is an integral part of certain types of property, and contributes to the overall value. 

Although the proposed regulation has the potential to reduce the permit approval process time and it provides a regulatory framework on how the applications should be handled within these statutory time frames, there are certain provisions of the proposed regulation that may be costly.  A significant issue is related to the liability of AOSEs.  The language in the proposed regulation states that the AOSE is fully responsible for the work he has performed.  If work is performed by a combination of an AOSE and VDH, then AOSE is responsible for the work submitted by him.  However, there is no mechanism to make sure that damages will be recovered if the work performed is flawed.  In other words, an AOSE is responsible for the damage that may be caused by his work only as much as the value of his assets.  If the damage done is greater than his financial worth, there is no way to recover the difference. 

The likelihood of a flaw in an onsite sewage system is an integral part of the total possible financial consequences.  This likelihood will be determined by many factors.  Among these factors are the knowledge possessed by AOSE and field checks conducted by VDH to verify the quality of the work.

A property owner may have a failing system because the system is designed improperly or sited improperly.  Quality of design and siting significantly depend on the knowledge possessed by the AOSE.  The proposed regulation develops training and certification programs to make sure that an AOSE has the necessary knowledge. 

The majority of the AOSE submittals will be analyzed based on the content of packages submitted, without conducting a field check.  VDH expects to randomly conduct field checks for only 10% of the applications as part of its quality control and oversight duties.  The random investigation feature amounts to conducting field checks for only 800 applications out of 8,000 individual submittals expected from AOSEs.
 Thus, approximately 7,200 individual systems will be approved without an investigation by VDH.  According to VDH, at the stakeholder meetings facilitated by the University of Virginia’s Institute for Environmental Negotiation that occurred between April to July 2000, multiple individuals expressed concerns about this issue since it increases exposure to potential financial, environmental, and health losses.

In general, costs to correct a failure will depend on the nature of the problem, soil conditions, proximity of the system to water supplies, the size of the system, and the timing of the identification of the problem.  VDH acknowledged that it would not be unusual to rebuild a failing system to correct the problem.  On average, replacing a system may cost in the neighborhood of $5,000 to $15,000.
  Although it is unlikely, there is a small chance that a very serious problem may be discovered too late in the process.  For example, a finished building cannot be permitted for use if the problems with the sewage system cannot be resolved by all of the alternatives available.  Thus, the costs associated with replacing a system and other related costs can be substantial.  Moreover, improperly sited and designed systems may allow untreated sewage to move hundreds of feet away from a home contaminating the underground, and surface waters threatening the public health.  Ammonia, organic matter, suspended solids, and nutrients threaten streams, rivers, and lakes.  Pollutants such as bacteria, viruses, and nitrate threaten the public health.  Incurring the recovery costs and other liabilities associated with these problems is likely to be beyond the financial means of most AOSEs.

The proposed regulations will hold the AOSEs financially responsible for the work they perform.  In some cases the costs of damage may not be recovered by the means possessed by the AOSE, and consequently must be incurred by other parties.  Moreover, developers, or owners may be unwilling to fully utilize AOSE services, because they would be taking extra risks.  This may not allow the program to reach its full potential.  Thus, it may be beneficial to require AOSEs to obtain some type of liability insurance, or to provide financial assurance for the risks associated with the work they perform.

Since AOSEs are now allowed to site and design systems, an increase in the number of private AOSEs is expected.  Approximately, 300 professional VDH staff have been conducting soil evaluations, designing septic systems, and assisting approval or denial of permits.  VDH indicated that about 50 individuals became authorized onsite soil evaluators in 2000, and it is expected that about 100 additional individuals will be become AOSEs in coming years. However, since some of the projected AOSEs will perform this job at less than full-time, the net impact on employment in the Commonwealth is expected to be positive, but less than 150 new full-time jobs.

A significant change in the staffing needs of the VDH is expected.  The main effect of the proposed regulation is likely to be on the administrative staffing needs.  The professional staffing needs are expected to be about the same because the decrease in the workload of professional staff is believed to be about the same as the workload that was necessary to eliminate the backlogs existed. Some additional administrative capacity will be required to solve controversies, to process applications, and to devote time to conflict of interest and disclosure issues.  VDH’s total estimates for these costs on an annual basis include two full time staff for informal and formal hearings, approximately $30,000 for the services of court reporter and hearing officer, and approximately 250 hours worth of legal advice from the Attorney Generals Office.  In addition to these, VDH is using the Onsite Sewage Indemnification Fund to pay for a position that is devoting 25% of his time to prepare exams and another contract position to provide educational services to AOSEs.  The contracted professional is usually a professor from a university.

VDH plans to incorporate some 22 recommendations that came up during a series of stakeholder meetings at a later stage of the promulgation process.  VDH states in the agency background document that “Due to time limitations and expansiveness of many of these recommendations, they will be considered for inclusion during the public comment period following publication of these regulations”.  At this time, it is not clear which recommendations will be incorporated, and how they will be incorporated.  Some of the recommendations, if incorporated, may significantly change the analysis presented in this document.  Thus, it is crucial to realize that the analysis presented here assumes no change in the proposed version of the regulation.

Businesses and Entities Affected


Approximately 40,000 construction permits, certification letters, and subdivision applications are submitted to VDH each year.  About 8,000 applicants are expected to utilize this option.
 The proposed regulation will provide an option to the applicants for using the services of private consultants to speed up the VDH’s decision process.  

Localities Particularly Affected

The twenty or more localities that receive a high volume of permit applications will particularly be affected.  Localities may choose to include more stringent provisions in the AOSE program or may choose to hold their more stringent ordinances separate from the program.  All of the localities in the Chesapeake Bay preservation area are thought to have stricter provisions in their ordinances.  These localities are likely to continue experiencing delays in processing requests and experience some confusion.  The subdivision process especially varies significantly among the localities. The option to implement different standards gives incentives to localities to adopt suitable standards to special geographic and environmental characteristics of the region.

Projected Impact on Employment


The proposed regulation is expected to increase the net employment in Virginia.  The number of AOSEs in the private sector is expected to increase.  In addition, the staffing need of the Department of Health is expected to increase by about 2.25 positions.

Effects on the Use and Value of Private Property


The value of private consulting businesses involved in sewage system designs is expected to increase by a significant amount because of increased business volume.
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