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TENTATIVE AGENDA
STATE AIR POLLUTION CONTROL BOARD MEETING
WEDNESDAY, OCTOBER 10, 2007

GENERAL ASSEMBLY BUILDING
HOUSE ROOM C
9™ & BROAD STREETS
RICHMOND, VIRGINIA

Convene - 9:30 A.M.

Tab
l. Presentation by Department of Forestry - Ecosystem ServiceKline
Il. Regulations - Final
CAIR SO2 Budget (Rev. EQ7) Major A
Opacity Source Surveillance Methods (Rev. F07) Major B
Control of Motor Vehicle Emissions in the Northern Virginia ~ Major C
CAIR Nonattainment Area Requirements (Rev. E05) Mann D
Area (Rev. ML)
Federal Documents Incorporated by Reference (Rev. C07) Sabasteanski E
8-Hour Ozone Maintenance Areas (Rev. 107) Sabasteanski F
I. Mirant — Potomac River Generating System Sydnor G
Draft Comprehensive State Operating Permits H

V. Public Forum

V. Other Business
Future Meetings

Adjourn

NOTE: The Board reserves the right to revise this agenda without notice unless prohibéed by |
Revisions to the agenda include, but are not limited to, scheduling changes, additidetomsde
Questions arising as to the latest status of the agenda should be directed to Bedydlat (804)
698-4378.

PUBLIC COMMENTS AT STATE AIR POLLUTION CONTROL BOARD _ MEETINGS: The
Board encourages public participation in the performance of its duties and rbspiessiTo this end,
the Board has adopted public participation procedures for regulatory action aasdatecisions.
These procedures establish the times for the public to provide appropriate commerddard for
their consideration.

ForREGULATORY ACTIONS (adoption, amendment or repeal of requlations) public
participation is governed by the Administrative Process Act and the B@arolis Participation
Guidelines. Public comment is accepted during the Notice of Intended Regélatiany phase
(minimum 30-day comment period and one public meeting) and during the Notice of Pubfiee@bm
Period on Proposed Regulatory Action (minimum 60-day comment period and one public hearing)
Notice of these comment periods is announced in the Virginia Register andl by thase on the
Regulatory Development Mailing List. The comments received during the anmopuakc comment
periods are summarized for the Board and considered by the Board when makirsipa dedhe
regulatory action.

For CASE DECISIONS (issuance and amendment of permits and consent sggorders),
the Board adopts public participation procedures in the individual regulations whiclsastal




permit programs. As a general rule, public comment is accepted on a draft pearpefiod of 30
days. If a public hearing is held, there is a 30-day comment period and one publig.hearin
In light of these established procedures, the Board accepts public commentlatorgg
actions, as well as general comments, at Board meetings in accorddnte\iollowing:
REGULATORY ACTIONS: Comments on regulatory actions are allowed only when
the staff initially presents a regulatory action to the Boardiriat adoption. At that
time, those persons who participated in the prior proceeding on the proposal (i.e., those
who attended the public hearing or commented during the public comment period) are
allowed up to 3 minutes to respond to the summary of the prior proceeding presented to
the Board. Adoption of an emergency regulation is a final adoption for the purposes of
this policy. Persons are allowed up to 3 minutes to address the Board on the emergency
regulation under consideration.
CASE DECISIONS: Comments on pending case decisions at Board meetings are accepted
only when the staff initially presents the pending case decision to the Bodirthf action. At
that time the Board will allow up to 5 minutes for the applicant/owner to make his ¢gemple
presentation on the pending decision, unless the applicant/owner objects to specificnsondit
of this permit. In that case, the applicant/owner will be allowed up to 15 minute&échmsa
complete presentation. The Board will then, in accordance with § 2.2-4021, allow others who
participated in the prior proceeding (i.e., those who attended the public hearingnoercieaeh
during the public comment period) up to 3 minutes to exercise their right to respond to the
summary of the prior proceeding presented to the Board. No public comment edatiow
case decisions when a FORMAL HEARING is being held.
Pooling Minutes. Those persons who patrticipated in the prior proceeding and attend the Board
meeting may pool their minutes to allow for a single presentation to the Boadibésanot
exceed the time limitation of 3 minutes times the number of persons pooling minutes or 15
minutes, whichever is less.
NEW INFORMATION will not be accepted at the meeting. The Board expects comments and
information on a regulatory action or pending case decision to be submitted durstptiieshed
public comment periods. However, the Board recognizes tmatennstances new information may
become available after the close of the public comment period. To provide for catisidef and
ensure the appropriate review of this new information, persons who participated denpmpt public
comment perioghall submit the new information to the Department of Environmental Quality
(Department) staff contact listed below at least 10 days prior to the Bugting. The Board's
decision will be based on the Department-developed official file and discusstbesBmard meeting.
For a regulatory action should the Board or Department decide that the new tidonwes not
reasonably available during the prior public comment period, is significant to theé'8decision and
should be included in the official file, an additional public comment period may be annourited by
Department in order for all interested persons to have an opportunity to participate
PUBLIC FORUM: The Board schedules a public forum at each regular meeting to provide an
opportunity for citizens to address the Board on matters other than pending rgqdttors or
pending case decisions. Anyone wishing to speak to the Board during this time stmalt®itheir
desire on the sign-in cards/sheet and limit their presentation to not exceedt&smi

The Board reserves the right to alter the time limitations set foit in this policy without notice
and to ensure comments presented at the meeting conform to this pelic

Department of Environmental Quality Staff Conta€indy M. Berndt, Director, Regulatory Affairs,
Department of Environmental Quality, 629 East Main Street, P.O. Box 1105, RichmoridiaVirg
23218, phone (804) 698-4378; fax (804) 698-4346; e-m@aiberndt@deq.virginia.gov



mailto:cmberndt@deq.virginia.gov

CAIR SO, Budget (Part 1V of 9 VAC 5 Chapter 140, Rev. EQ7) - Request for Board Action

Chapter 867 of the 2006 Acts of the Assembly (copy attached) adds § 10.1-1328 A 2 to the Code of
Virginia, which establishes the first phase CAIR,Z@nual trading budget (63,478 tons) and the start
date (2010) for the budget. However, 9 VAC 5-140-3400 of Article 5 (CAIRAHOwWance

Allocations) of the S@Annual Trading Program (Part IV of 9 VAC 5 Chapter 140) is not consistent
with Code of Virginia in that the start date for the first phase CAIR A®ual trading budget is 2009.
Various other provisions of the regulation and supporting documents accompanyadgphien of

the regulation indicate that the start date should be 2010 not 2009; thus, the start date of Bi@@d spec
in the regulation for the CAIR SMudget is a technical error.

In consideration of the above, 9 VAC 5-140-3400 needs to be amended to change the statheate for
first phase CAIR S@Annual trading budget from 2009 to 2010. Note that, unlike the remainder of
Part IV, Article 5 is not derived from any federal regulation but is inclusigely to meet the
requirements of the Code of Virginia.

Under the provisions of § 2.2-4006 A 3 of the Administrative Process Act, it is requkat the
Board adopt the amendments as final regulations because they consist only e$ ahatyge or form
or corrections of technical errors.

The Department is requesting approval of draft final regulation amendmentseiblastate and federal
statutory and regulatory requirements. Approval of the amendments will ¢éhautiee Board's
regulations are consistent with the Code of Virginia while enabling the ©@omealth to meet its
obligations under the federal Clean Air Act.

Because the state regulations consist only of changes in style or formeatioos of technical errors,
the state regulations are exempt from all state public participation negute under the provisions of
§ 2.2-4006 A 3 of the Administrative Process Act. However, an agency claiming aptexemust
provide to the Registrar of Regulations (i) a statement citing the spégdiaia Code section
referencing the exemption being claimed and (ii) confirmation from theeQdf the Attorney

General. In order to meet federal requirements for public participation, posteadmyblic
participation activities will be conducted on the issue of whether the regulatemdanents should be
submitted as a revision to the SIP. In adopting the regulation amendments under ghengro¥ig
2.2-4006, the Board is required to state that it will receive, consider, and responddoleyitany
interested person at any time with respect to reconsideration or revision.

The major provisions of the proposal are summarized below:

Subdivision 1 of 9 VAC 5-140-3400 is being amended to change the start date fatthe fir
phase CAIR S@Annual trading budget from 2009 to 2010.

Opacity Source Surveillance Methods (9 VAC 5 Chapters 40 and 50, Rev. FO7) - Resfuer

Board Action: The special provisions of the regulations concerning existing/new and modified
stationary sources (Part | of 9 VAC 5 Chapters 40/50) containadlbegures to be used to implement
source surveillance measures (compliance deternorsaemission testing, emission monitoring, source
inspections, etc.) necessary to ensure compliaitbgegulatory requirements.

These special provisions need to be amended to be consistent with the requirements o1 &hapte

the 2007 Acts of the Assembly. Chapter 148 of the 2007 Acts of the Assembly adds § 10.1-1307.3 B
to the Code of Virginia, which provides authority for the Director or his authorizeglseagative to

pursue enforcement action for a violation of opacity requirements or limitd bag@ visual

observations conducted according to EPA methods, (ii) information from cervirith@ous opacity
monitors, or (iii) other methods approved by EPA.



Under the provisions of § 2.2-4006 A 4 a of the Administrative Process Act, it is rebthedtéhe
Board adopt the amendments as final regulations because they are necessarm to Virginia
statutory law where no agency discretion is involved.

The Department is requesting approval of draft final regulation amendmentseiitastate and federal
statutory and regulatory requirements. Approval of the amendments will ¢éhautiee Board's
regulations are consistent with the Code of Virginia while enabling the ©omealth to meet its
obligations under the federal Clean Air Act.

Because the state regulations are necessary to conform to Virginia gtitwtahe state regulations

are exempt from all state public participation requirements under the prowa$i®rs2-4006 A 4 a of

the Administrative Process Act. However, an agency claiming an exenmptist provide to the

Registrar of Regulations (i) a statement citing the specificMag-ode section referencing the

exemption being claimed and (ii) confirmation from the Office of the Attofdeyeral. In order to

meet federal requirements for public participation, post-adoption public patiomn activities will be
conducted on the issue of whether the regulation amendments should be submitted ias &oréves

SIP. In adopting the regulation amendments under the provisions of § 2.2-4006, the Board is required
to state that it will receive, consider, and respond to petitions by any iatepEstson at any time with
respect to reconsideration or revision.

The major provisions of the proposal are summarized below:

9 VAC 5-40-20 A 3 and 9 VAC 5-50-20 A 3 are changed to permit one of three methods for
determining compliance with opacity standards: (i) visual observations ceddadording to EPA
methods, (ii) information from certified continuous opacity monitors, or (iii) otrethads approved
by EPA.

Control of Motor Vehicle Emissions in the Northern Virginia Area (9 VAC 5 Chapter 91, Rev.

ML) - Request for Board Action: Chapter 325 of the 2007 Acts of the Assembly addresses Title 46.2
of the Code of Virginia pertaining to specially constructed, reconstructeglarer vehicles. Section
46.2-602.1 is a new section that specifically pertains to replica vehicles andg¢airany vehicle
registered as a replica vehicle “shall be subject to vehicle safety tioszeas provided for in Article

21 (8 46.2-1157 et seq.) of Chapter 10 and emissions inspections as provided for in Article 22 (8§ 46.2-
1176 et seq.) of Chapter 10.” The new language also requires that the replica wedétisafety and
emissions requirements as established for the model year of which the vehicéplica. Specially
constructed and reconstructed vehicles are not required to meet the emiasidaist however, they

are required to be branded as a “specially constructed”, “reconstructedplcét@s appropriate at

the time of titling and registration (8§ 46.2-625).

Regulation Concerning the Control of Motor Vehicle Emissions in the Northerm\argrea (9 VAC

5 Chapter 91) needs to be amended to incorporate the requirements of Chapter 325 of thbeé\cts of
Assembly. Any vehicle registered by the Department of Motor Vehiclaggglica vehicle is

included in the definition of “Affected motor vehicle” to ensure that those vehidesuaject to
emissions testing. Definitions for “specially constructed vehicle”, “recoctstd vehicle” and “replica
vehicle” have also been added for clarity.

Under the provisions of § 2.2-4006 A 4 a of the Administrative Process Act, it is rehthedtéhe
Board adopt the amendments as final regulations because they are nécessayrm to Virginia
statutory law where no agency discretion is involved.

The Department is requesting approval of draft final regulation amendmentseiitastate and federal
statutory and regulatory requirements. Approval of the amendments will ¢éhautiee Board's
regulations are consistent with the Code of Virginia while enabling the ©@omealth to meet its



obligations under the federal Clean Air Act.

Because the state regulations are necessary to conform to Virginia gtiEtwtahe state regulations

are exempt from all state public participation requirements under the prow$i®rs2-4006 A 4 a of

the Administrative Process Act. However, an agency claiming an exempigirprovide to the

Registrar of Regulations (i) a statement citing the specificnMag-ode section referencing the

exemption being claimed and (ii) confirmation from the Office of the Attofeyeral. In order to

meet federal requirements for public participation, post-adoption public patidcig@activities will be
conducted on the issue of whether the regulation amendments should be submitted iag doréwves

SIP. In adopting the regulation amendments under the provisions of § 2.2-4006, the Board is required
to state that it will receive, consider, and respond to petitions by any tatepEsson at any time with
respect to reconsideration or revision.

Below is a brief summary of the substantive changes the Departmeatanm@mending be made to the
original proposal.

1. Modify definition of “Affected motor vehicle” to include replica vehicles.

2. Add definitions for the following:
“Reconstructed vehicle”
“Replica vehicle”, and
“Specially constructed vehicle”.

Federal Documents Incorporated by Reference (Rev. C07) - Request foo&d Action: The
purpose of the proposed action is to amend the regulations to incorporate newly prometipatdd f
New Source Performance Standards (NSPS), National Emission StandardsafolodaAir
Pollutants (NESHAP), and national emission standards for hazardous air pofioitaoisrce
categories (Maximum Achievable Control Technology, or MACT), Rules 5-5, 6-1, an®Rule
respectively, of the board’s regulations.

The board must incorporate newly promulgated NSPS, NESHAP, and MACT standards fororde
the department to obtain authority from the U.S. Environmental Protection Agency ti&e#fprce
these standards. If the board does not do so, authority to enforce the standardsaiémthiegederal
government. Further, the standards reflect the most current technicalliese#re subjects
addressed by the standards. To continue to follow the old standards would mean relyinguratenac
and outdated information.

The department is requesting approval of draft final regulation amendmentsetitaiederal statutory
and regulatory requirements. Approval of the amendments will ensure that the Conaitfomuwkebe
able to meet its obligations under the federal Clean Air Act.

The regulation amendments update state regulations that incorporaterbyaefeertain federal
regulations to reflect the Code of Federal Regulations as published on July 1, 2007 isBelistvof
the new standards the department is recommending be incorporated into the @ionsdy
reference:

1. Incorporation of 2 NSPSs: Subpart KKKK, Standards of Performance for Stati@mabustion
Turbines (40 CFR 60.4300-4420) and Subpart Illl, Standards of Performance for Stationary
Compression Ignition Internal Combustion Engines (40 CFR 60.4200-4219). The date of the Code of
Federal Regulations book being incorporated by reference is also being updateldt®st version.

2. No new NESHAP are being incorporated; however, the date of the Code of Federatidtegul
book being incorporated by reference is being updated to the latest version.



3. Incorporation of 4 MACTSs: Subpart DDDDDD, Polyvinyl Chloride and Copolymegdution

Area Sources (40 CFR 63.11140-11145); Subpart EEEEEE, Primary Copper Smelting Area Sourc
(40 CFR 63.11146-11152); Subpart FFFFFF, Secondary Copper Smelting Area Sources (40 CFR
63.11153-1119); and Subpart GGGGGG, Primary Nonferrous Metals Area Sources-admsyui,

and Beryllium (40 CFR 63.11160 -11168). The date of the Code of Federal Regulations book being
incorporated by reference is also being updated to the latest version.

In addition, 9 VAC 5-60-92 (Federal Hazardous Air Pollutant Program), is beind addeder to
formally incorporate by reference the U.S. EPA Hazardous Air PollutantePnogg promulgated in 8
112 of the federal Clean Air Act to the extent that the provisions of 40 CFR Part 68aporated by
reference. The purpose of this section is to identify the specific hazardpo#iidants, and to
tracking of the source category schedule. This is necessary in order to @nptgher provisions of
the regulations, such as new source review. The new provisions reference ERB®msoand will
ensure proper implementation of EPA requirements.

Because the state regulations are essentially the same as the fledatalke regulations are exempt
from all state public participation requirements under the provisions of § 2.2-4006 A 4 c of the
Administrative Process Act. However, notice of the regulation adoption mustvierded to the
Registrar for publication in the Virginia Register 30 days prior to theteféedate. Also, the
Registrar must agree that the regulations are not materially diffeoemtlie federal version and are,
therefore, exempt from the state public participation requirements and mustmetigency
accordingly. This notification and the notice of adoption will subsequently be publistiesl i
Virginia Register. Because the regulations will not be submitted as a\&$in, they are not subject
to federal public participation requirements either. Therefore, there was notmdring or public
comment period. In adopting the regulation amendments under the provisions of § 2.2-4006, the board
is required to state that it will receive, consider, and respond to petitiony bytenested person at
any time with respect to reconsideration or revision.

8-hour Ozone Maintenance Areas (Rev. 107) - Request for Board ActiorOn June 1, 2007 (72 FR
30485 and 72 FR 30490), EPA approved a list of areas that had been nonattainment for the 8-hour
ozone standard as attainment. The new attainment areas became effectivel8) J00é. The state
implementation plan (SIP) must now be revised in order to meet the federal respgdéon 8-hour
ozone attainment areas.

When an area is redesignated from nonattainment to attainment, the attareaentansidered to be
a “maintenance” area, because it must continue to maintain the plans and progelopeddo bring
the area out of nonattainment. However, the maintenance areas are subjecijortseurce permit
provisions for attainment (PSD) areas instead of the provisions for nonattaineemt &ahe PSD
regulations specify that the permitting requirements of that section apply tmnstruction of any
new major stationary source or any project at an existing major stat&mage in an area designated
as attainment. Incorporation of the attainment/maintenance area desigab the state regulations
(and thus the SIP) is part of the legally enforceable means by which thergtlegments the new
source review program for attainment/maintenance areas.

In order for the state permitting program to be properly implemented, theflisdmattainment and
attainment/maintenance areas must be consistent with the federal hstefore, the redesignation of
nonattainment areas to attainment/maintenance must be reflected in thegstkions.

The department is requesting approval of draft final regulation amendments#idederal statutory
and regulatory requirements. Approval of the amendments will ensure that the Conaitfomuwkebe
able to meet its obligations under the federal Clean Air Act.



Because the state regulations are necessary to meet the requiremenfsdefr#h€lean Air Act and
do not differ materially from the pertinent U.S. Environmental Protection Aggfes) regulations,
the state regulations are exempt from all state public participation neguite under the provisions of
§ 2.2-4006 A 4 c of the Administrative Process Act. However, notice of the reguldtipticaa must
be forwarded to the Registrar for publication in the Virginia Register 30 daydptiue effective
date. Also, the Registrar must agree that the regulations are not ryatiffelent from the federal
version and are, therefore, exempt from the state public participation requsendmhust notify the
agency accordingly. This notification and the notice of adoption will be published inrtfiei¥i
Register subsequently. In order to meet federal requirements for pubtgp#on, post-adoption
public participation activities will be conducted on the issue of whether the tiegudaould be
submitted as a revision to the SIP. In adopting the regulation amendments under ghensro¥i§
2.2-4006, the board is required to state that it will receive, consider, and respond to fmtitiogs
interested person at any time with respect to reconsideration or revision.

The following substantive amendments have been made to the regulation:

1. The Hampton Roads Ozone Maintenance Area has been revised to include the counties of
Gloucester and Isle of Wight; the Richmond Ozone Maintenance Area has beed revwslude
Petersburg City and Prince George County. This section had originallyneddrihe areas in the
earlier designated 1-hour maintenance area and thus did not contain thesoadti#d to the 8-hour
nonattainment area (which are now also maintenance). [9 VAC 5-20-203]

2. The delineation of a certain portion of Charles City County in the Richmond areadmas
removed. This description was originally included when the area was nonattaimehé&mém
maintenance for the 1-hour standard; under the 8-hour standard, the entire countygnasedesi
nonattainment and is therefore now maintenance. There is therefore no need theeaikl area
description. [9 VAC 5-20-203]

3. The Hampton Roads 8-hour Ozone Nonattainment Area (counties of Gloucestdr\Waijht,
James City, and York; cities of Chesapeake, Hampton, Newport News, Portsmouth, Poquoson,
Norfolk, Suffolk, Virginia Beach, and Williamsburg) and the Richmond 8-hour Ozone Nomagai
Area (counties of Charles City, Chesterfield, Hanover, Henrico, and Prewrge& cities of Colonial
Heights, Hopewell, Petersburg, and Richmond) have been deleted. [9 VAC 5-20-204 A 2]



CAIR Nonattainment Area Requirements (9 VAC 5 Chapter 140, Rev. EQ05) - Puldli

Participation Report and Request for Board Action In 22:22 VA.R. 3074-3080 July 10, 2006, the
board published for public comment a proposal to amend its regulations concerningmigdi® s
trading program (Rev. EO05). In response to that request, comments wereeslitimitresulted in
several changes being made to the original proposal. Additional changes \der@rtiee original
proposal based on legislation enacted by the 2006 General Assembly.

On December 6, 2006, the board adopted final amendments to its regulations cormceissIaN

trading, which were to become effective date on April 18, 2007. The final regulatedanents as

adopted were published in the Virginia Register in 23:14 VA.R. 2291-2292, 2331-2333, and 2370-
2371 March 19, 2007. Pursuant to § 2.2-4007 K of the Code of Virginia, at least 25 persons requested
an opportunity to submit oral and written comments on specific changes to the propersalseBof

the substantive nature of these additional changes and the requests from stibieriard reopened

the nonattainment area requirements of the proposal for public comment on those thémgénal
regulation and suspended the effective date of nonattainment area requreMmpuablic meeting was
advertised and held accordingly.

DEQ is requesting approval of draft final regulation amendments thatheeetquirements of the
Code of Virginia. Approval of the amendments will ensure that the Board’s riegslate consistent
with state law.

To solicit comment from the public on changes to the proposed regulation, DEQ issuee #abti
provided for receiving comment during a comment period and at a public meetingunimeary and
analysis of public testimony is attached.

Below is a brief summary of the substantive changes made to the originalgbroples changes are
derived from (i) changes to the Code of Virginia as a result of the 2006 ActsarhBlgs(Chapters
867 and 920) subsequent to the close of the public comment period on the original proposal, (ii)
comments made by EPA during the public comment period on the original proposal and during
subsequent discussions and negotiations, (iii) clarifications and other improveiedi®y DEQ
staff during subsequent reviews.

1. 9 VAC 5-140-1061 and 9 VAC 5-140-1062 (9 VAC 5-140, Part Il xM@nual Trading Program)
a. The provisions of 9 VAC 5-140-1060 H were reformatted as 9 VAC 5-140-1061.

b. The provisions of 9 VAC 5-140-1061 related to compliance in nonattainment areas were
revised to establish an independent annual emissions cap equivalent to the numbeantedow
issued to the affected unit under the CAIR program. Compliance must be demonstratadrmmnaan
basis for the preceding control period, based on a comparison of (i) the tgt@hN€§ions (expressed
in tons) from each unit and (ii) the annual emissions cap for the unit.

c. The provisions of 9 VAC 5-140-1061 that would have allowed for a waiver from the
prohibition on trading allowances to demonstrate compliance in nonattainmenivareasmoved.

d. The provisions of 9 VAC 5-140-1062 were added to allow the compliance demonstration to
be made in the aggregate for all units at a single source or facility.

2. 9 VAC 5-140-2061 and 9 VAC 5-140-2062 (9 VAC 5-140, Part lll xNI2one Season Trading
Program)

a. The provisions of 9 VAC 5-140-2060 H were reformatted as 9 VAC 5-140-2061.



b. The provisions of 9 VAC 5-140-2061 related to compliance in nonattainment areas were
revised to establish an independent ozone season emissions cap equivalent to the ralimvanoés
issued to the affected unit under the CAIR program. Compliance must be demonstratadmmnaan
basis for the preceding control period, based on a comparison of (i) the tgt@hiN€§ions (expressed
in tons) from each unit and (ii) the ozone season emissions cap for the unit.

c. The provisions of 9 VAC 5-140-2061 that would have allowed for a waiver from the
prohibition on trading allowances to demonstrate compliance in nonattainmenivareasmoved.

d. The provisions of 9 VAC 5-140-2062 were added to allow the compliance demonstration to
be made in the aggregate for all units at a single source or facility.

3. 9 VAC 5-140-3061, and 9 VAC 5-140-3062 (9 VAC 5-140, Part IV ; A@hual Trading Program)

Provisions were added to address compliance in nonattainment areas githidaetfor the
NOx trading programs (Parts Il and IlI).

Summary Of Changes To Final: Below is a brief summary of the substantive changes the
Department is recommending be made to the original final. These revisions are a result of
comments received that highlighted unintended consequences of the nonattainment area
requirements of the final regulations as previously adopted by the Board. The revisions are
necessary to ensure that all sources, including new sources and any sources that may be
operating in any future nonattainment areas, are treated in an equitable manner.

e NOyx Annual Trading Program and N@zone Season Trading Program

» Comment New units (units that commence operations on or after January 1, 2006) must
submit a request for allowances from the new source set aside by May 1, 2009 and the
allocations for the entire 2009-2013 period are based on a new unit's emissions during
the 2008 control period. This change eliminates the ability of a new source that
commences operation after the 2008 control period from receiving any allodations
the new source set aside throughout the 2009-2013 timeframe. Since these units would
not be eligible for allowances, their nonattainment emissions cap would be bésas T
a significant disadvantage to new sources and could inadvertently prevent new source
from operating.

» Solution Exempt new units until January 1, 2014.
e NOx Annual Trading Program and N@zone Season Trading Program

» Comment Subsequent allocations (2014 and thereatfter) for new units are issued
annually beginning October 31, 2014 and based on the preceding five years ofélectric
output and determined by averaging the three highest years of the preocedlyeafs.
Conceivably, a new unit could be online during the latter part of a control period or one
control period. In such a case, the unit would be eligible for no allowances or for
allowances based on an operational period that is not likely to be representdteve of t
unit’s actual operations in subsequent years. These new units would be constrained
during their initial years of operation since the “nonattainment areaiemsscaps”
would be based on how a unit operated during its initial full calendar year ofioperat
These restrictions disadvantage new sources and could inadvertently prevent new
sources from operating.



» Solution Exempt units until such time as the unit establishes a 5 year operational
period.

e For the SQ Annual Trading Program
» Comment SO, emissions in nonattainment areas are limited to allowances issued under
the EPA Acid Rain Program; units not eligible for allowances under the Acid Rai
Program would have a cap of zero. Thus, the®@&rictions could curtail operations
of units that have no direct $@llocation under the Acid Rain Program.
» Solution Exempt units not eligible for allowances under the Acid Rain Program.
SUMMARY AND ANALYSIS OF PUBLIC TESTIMONY FOR
REGULATION REVISION EO05
CONCERNING
NONATTAINMENT AREA REQUIREMENTS
(9 VAC 5 CHAPTER 140)

INTRODUCTION

In 22:22 VA.R. 3074-3080 July 10, 2006, the board published for public comment a proposal to amend
its regulations concerning emissions trading (Revision EQ5). In resfmotis® request, comments

were submitted that resulted in several changes being made to the grigpadal. Additional

changes were made to the original proposal based on legislation enacte@@6tiizeneral

Assembly.

On December 6, 2006, the board adopted final amendments to its regulations comreiss

trading, which were to become effective on April 18, 2007. The final regulation areatsdlas

adopted were published in the Virginia Register in 23:14 VA.R. 2291-2292, 2331-2333, and 2370-
2371 March 19, 2007. Pursuant to 8§ 2.2-4007 K of the Code of Virginia, at least 25 persons requested
an opportunity to submit oral and written comments on specific changes to the propausalseBof

the substantive nature of these additional changes and the requests from gsetitierimard reopened

the nonattainment area requirements of the proposal for public comment on those thémgénal
regulation and suspended the effective date of nonattainment area requi(@ivexts5-140-1061, 9

VAC 5-140-1062, 9 VAC 5-140-2061, 9 VAC 5-140-2062, 9 VAC 5-140-3061, and 9 VAC 5-140-
3062) of the regulation.

A public meeting was advertised accordingly and held in Richmond on June 18, 2007 and the publi
comment period closed on June 18, 2007. The substantive changes made to the proposed regulation
subject to the public comment period are summarized below followed by a sunfrireypablic
participation process and an analysis of the public testimony, along with thdédndake decision of

the Board.

SUMMARY OF CHANGES TO ORIGINAL PROPOSAL

Below is a brief summary of the substantive changes made to the originalgbropos

A number of changes have been made to the original proposal; they are enumerated bel
changes are derived from (i) changes to the Code of Virginia as a resdta6ii6 Acts of Assembly



(Chapters 867 and 920) subsequent to the close of the public comment period on the original proposal,
(i) comments made by the U.S. Environmental Protection Agency (EPA) dbermublic comment

period on the original proposal and during subsequent discussions and negotiationsifig@ticlas

and other improvements noted by Department of Environmental Quality (DE )] wiaf

subsequent reviews.

1. 9 VAC 5-140-1061 and 9 VAC 5-140-1062 (9 VAC 5-140, Part Il xM@nual Trading Program)
a. The provisions of 9 VAC 5-140-1060 H were reformatted as 9 VAC 5-140-1061.

b. The provisions of 9 VAC 5-140-1061 related to compliance in nonattainment areas were
revised to establish an independent annual emissions cap equivalent to the numbeantedow
issued to the affected unit under the CAIR program. Compliance must be demonstratadmmnan
basis for the preceding control period, based on a comparison of (i) the tgt@hN€ions (expressed
in tons) from each unit and (ii) the annual emissions cap for the unit.

c. The provisions of 9 VAC 5-140-1061 that would have allowed for a waiver from the
prohibition on trading allowances to demonstrate compliance in nonattainmenivareasmoved.

d. The provisions of 9 VAC 5-140-1062 were added to allow the compliance demonstration to
be made in the aggregate for all units at a single source or facility.

2. 9 VAC 5-140-2061 and 9 VAC 5-140-2062 (9 VAC 5-140, Part lll xNI2one Season Trading
Program)

a. The provisions of 9 VAC 5-140-2060 H were reformatted as 9 VAC 5-140-2061.

b. The provisions of 9 VAC 5-140-2061 related to compliance in nonattainment areas were
revised to establish an independent ozone season emissions cap equivalent to the ralimanoés
issued to the affected unit under the CAIR program. Compliance must be demonstratadrauain
basis for the preceding control period, based on a comparison of (i) the tgt@ihN€3ions (expressed
in tons) from each unit and (ii) the ozone season emissions cap for the unit.

c. The provisions of 9 VAC 5-140-2061 that would have allowed for a waiver from the
prohibition on trading allowances to demonstrate compliance in nonattainmenivareasmoved.

d. The provisions of 9 VAC 5-140-2062 were added to allow the compliance demonstration to
be made in the aggregate for all units at a single source or facility.

3. 9 VAC 5-140-3061, and 9 VAC 5-140-3062 (9 VAC 5-140, Part IV ; Sahual Trading Program)

Provisions have been added to address compliance in nonattainment areasodinaia for
the NG trading programs (Parts 1l and III).

SUMMARY OF PUBLIC PARTICIPATION PROCESS

A public meeting was held in Richmond, Virginia on June 18, 2007. Five persons attended the
meeting, one of whom offered testimony; and additional written commentseeeiged from 146
persons or organizations during the public comment period. As required by law, notisenoéeiing
was given to the public on or about May 14, 2007 in the Virginia Register. In additioongerstice
of this meeting and the opportunity to comment was given by mail to those person®@niBtHo
receive notices of proposed regulation revisions. A list of meeting attentktseaomplete text or



an account of each person's testimony is included in the meeting report which isaoDE®.

ANALYSIS OF TESTIMONY

Below is a summary of each person's testimony and the accompanyingsanatjuded is a brief
statement of the subject, the identification of the commenter, the text of theeadiemd the Board's
response (analysis and action taken). Each issue is discussed in light of albofiitihents received
that affect that issue. The Board has reviewed the comments and developedarsppoifise based
on its evaluation of the issue raised. The Board's action is based on consideratiaverfdihgoals
and objectives of the air quality program and the intended purpose of the regulation.

1. SUBJECT: General

COMMENTER : See comments 5, 6, 7, 8, 13 and 17

TEXT: The commenters object to, or object to the absence of, certain provisions in the CAIR
nonattainment area requirements of Parts Il, Il and IV of 9 VAC 5 Chapter p&eifi€ally, the
commenters request that (i) provisions be included that would allow averaging &acilities under
common ownership as a compliance option to meet the emission caps impaseades located in
the same nonattainment area (federal or state designated) and (ii) pvaiisions be reinstated. The
commenters also allege that the nonattainment area requirements (i)eséreivith administration
of the Federal CAIR Program by EPA and (ii) serve as a barrier toipation by Virginia regulated
entities in the EPA-administered trading program. See comments 5, 6, 7, 8, 13 and 17idoahddit
details.

RESPONSE This is for the purpose of providing responses to the above cited issues raised by
commenters. Preceding the responses is a summary of the actions ofettier$tatiution Control
Board and the statutory authority for the regulations and an explanation of the miaed fo
nonattainment area requirements.

Summary of Board Actions and Statutory Authority

The State Air Pollution Control Board approved its CAIR proposal on December 8, 2005. The
proposal consisted of three rules as listed below. It was published in the&/Rgigister on July 10,
2006 and released for public comment that same day. The public comment period endechdreSepte
8, 2006.

Part Il of 9 VAC 5 Chapter 140 [NOx Annual Trading Program]
Part Ill of 9 VAC 5 Chapter 140 [NOx Ozone Season Trading Program]
Part IV of 9 VAC 5 Chapter 140 [S@nnual Trading Program]

The statutory authority for the proposal is in § 10.1-1322.3 (Emissions trading prognasssoes
credits; Board to promulgate regulations) of the Code of Virginia and providesltwitfigl authority:

In accordance with § 10.1-1308, the Board may ptgaia regulations to provide for emissions traginggrams
to achieve and maintain the National Ambient Airaljty Standards established by the United States
Environmental Protection Agency, under the fed&lehn Air Act. The regulations shall create areafissions
banking and trading program for the Commonweaithhé extent not prohibited by federal law, thaufes in net
air emission reductions, creates an economic ineefdgr reducing air emissions, and allows for doud
economic growth through a program of banking aaditrg credits or allowances. The regulations applieto



the electric power industry shall foster competitio the electric power industry, encourage comsioa of clean,
new generating facilities, provide without chargavwsource set-asides of five percent for the fivst plan years
and two percent per year thereafter, and provideitial allocation period of five years. In prongaiting such
regulations the Board shall consider, but not imitdid to, the inclusion of provisions concerningtiiie definition
and use of emissions reduction credits or allowsifiten mobile and stationary sources, (ii) the afleffsets in
emissions trading, (iii) interstate or regional ssivns trading, (iv) the mechanisms needed toitfaeilemissions
trading and banking, and (v) the role of emissialigcations in emissions trading. No regulatiornaligbrohibit
the direct trading of air emissions credits orwHoces between private industries, provided swaes do not
adversely impact air quality in Virginia.

§ 10.1-1322.3 was originally put in the Code in 1994 to provide the Board with the legal authority to
adopt regulations to implement an open market emissions trading program. Amendenengassed

in 1999 in order to provide the necessary legal authority to adopt a cap and trade program, thus
enabling the Board to adopt regulations to implement the EPA NOx SIP Call Iadtyet) program.

Following promulgation of the proposal, the 2006 Acts of Assembly were enacted wtlickema
new section 8§ 10.1-1328 (Emissions rates and limitations) and provides the followingfyuthor

A. To ensure that the Commonwealth meets the eonissiudgets established by the federal Environrhenta
Protection Agency (EPA) in its CAIR, the Board sipbmulgate regulations that provide:

1. Beginning on January 1, 2009, and each yedmeong through January 1, 2014, all electric
generating units within the Commonwealth shalledilely be allocated allowances of 36,074 tonsimbgen
oxide (NOx) annually, and 15,994 tons of NOx duramgozone season;

2. Beginning on January 1, 2010, and each yeamtong through January 1, 2014, all electric
generating units within the Commonwealth shallexdilely be allocated allowances of 63,478 tonsubfiur
dioxide (SO2) annually, unless a different allogatis established by the Administrator of the EPA;

3. Beginning on January 1, 2015, all electric gatiieg units within the Commonwealth shall collgety
be allocated allowances of 44,435 tons of SO2 dhndd,062 tons of NOx annually, and 13,328 tohBl@x
during an ozone season, unless a different allmtégi established for SO2 by the Administratorhaf EPA,;

4. The rules shall include a 5% set-aside of Ninances during the first five years of the progrand
2% thereafter for new sources, including renewaatesenergy efficiency projects; and

5. The regulation shall provide for participatiorthe EPA-administered cap and trade system fox NO
and SQ to the fullest extent permitted by federal lawepicthat the Board may prohibit electric generating
facilities located within a nonattainment arealia Commonwealth from meeting their NOx and, 8@mpliance
obligations through the purchase of allowances fimistate or out-of-state facilities.

Unlike § 10.1-1322.3 which provided general authority to adopt emissions trading protemsyt
provisions in the 2006 Acts of Assembly were directed specifically toward adudydsow the Board
should adopt regulations to implement the EPA CAIR program requirements.

Based upon the new provisions of the Code of Virginia and public comments, the proposed CAIR
nonattainment area requirements were modified. The most significant shvaegea result of
comments received by EPA,; particularly their concerns that the stai €4ullation not contain any
provisions that would hinder EPA's approval of the state regulation and may lagfetility of

sources to participate in the EPA-administered trading program.

As explained below, the DEQ worked very closely with EPA to make changes topused
regulation as necessary to ensure that the provisions of the final regulation wouolénfeta with the
EPA trading program and would meet EPA requirements for approval by ensutialj soarces
could patrticipate in the EPA trading program. The DEQ also made changes to thel poopasare
that the provisions of the final were in compliance with the changes to the Code.

The State Air Pollution Control Board adopted its final regulation to implementdieeal CAIR

program on December 6, 2006. The final regulation was published in the Virginia Registarabn M
19, 2007 and became effective on April 18, 2007. The submittal (regulation and allocations) for the
state CAIR program was made on March 30, 2007. The submittal did not include the noeattainm
area requirements.



Need for Nonattainment Area Requirements

Introduction

Among the primary goals of the federal Clean Air Act are the attainmenmnaintenance of the
National Ambient Air Quality Standards (NAAQS). The NAAQS, which are agpesl and
promulgated by the U.S. Environmental Protection Agency (EPA), are standards sthldiske the
maximum limits of certain pollutants that are permitted in the outside anadienthese standards are
designed to protect public health and welfare, and apply to six pollutants.

Ozone is one of the pollutants for which EPA has established a NAAQS. Ozone is formenzahe
precursors--volatile organic compounds (VOCSs) and nitrogen oxideg){M&act together in the
presence of sunlight. VOCs are chemicals contained in gasoline, polishes, pairgbesacleaning
fluids, inks, and other household and industrial productsyx &faissions are a byproduct from the
combustion of fuels (primarily for power generation) and industrial processesder to reduce

0zone concentrations to levels at or below the NAAQS, emissions of ozone precurgdrs redsced
through controls on stationary, mobile, and area sources. To date, there have been two 0£p8e NAA
a 1-hour standard of 0.12 parts per million that was established in 1990, and an 8-hour stan@rd of O
parts per million that was established in 1997. EPA is now in the process of evallsgthgnthe

current 8-hour standard is sufficiently protective of public health, and may issaeaestrictive

standard in the near future.

When concentrations of a particular pollutant in the ambient air exceed the statidaadea is
considered to be out of compliance and is classified as "nonattainment.” Under § 110le&th&iC
Act, states are required to submit a plan (the State Implementation F#) @an order to implement,
maintain, and enforce the NAAQS. EPA requires that each SIP, including angrdwegulations
necessary to enforce the plan, demonstrate how the air pollution concentratidresredliced to
levels at or below the standard (attainment). Once the pollution levels ame térstandard, the SIP
must also demonstrate how the state will maintain the air pollution concentiatitvesreduced levels
(maintenance). The SIP must also address a state’s significant comriiupiollution in other states.

States have two primary obligations under the Clean Air Act with respect tanigreagas into
compliance with the NAAQS for ozone and ensuring that the areas remain in complianc

First, states are obligated to address the transport of ozone across ftatEMAeallows states to
achieve the required emission reductions to address interstate transpanglynesof two compliance
options: (i) meet the state’s emission budget by requiring power plants topgadetici an EPA-
administered interstate cap and trade system, or (ii) meet an individeamsiasions budget through
measures of the state’s choosing.

EPA promulgated the Clean Air Interstate Rule (CAIR), which establSHesequirements for the
affected upwind states to address interstate transport of ozone. These S$&@gsiinclude a
model cap and trade rule that states may use if they select the first optieettthenr obligation to
address the interstate transport of ozone. EPA provides many options for thi statéste from the
model rule and still participate in the EPA administered trading program.

The State Air Pollution Control Board approved a proposal to implement the feddRaptogram.
The proposal included three new programs: theg W@nual Trading Program, the N@zone Season
Trading Program, and the $@nnual Trading Program.

Second, states are also obligated to address local 0zone nonattainmennhareses. td address this



need, the proposal also contained additional requirements, which would limit the emisdi@hsiof
nonattainment areas.

These nonattainment area requirements were included in two of the proposed tiegliaggrthe

NOx Annual Trading Program in 9 VAC 5-140-1060 H (recodified as 9 VAC 5-140-1061 and 9 VAC
5-140-1062 in the final version) and the flOzone Season Trading Program in 9 VAC 5-140-2060 H
(recodified as 9 VAC 5-140-2061 and 9 VAC 5-140-2062 in the final version)

While the primary purpose of the CAIR proposal was to meet the obligation to contrstiatee
transport, it was recognized that the program could also be extended to enabte theastaeve its
emission reduction goals for nonattainment areas, which would require the adoptiorniohaldldi
local controls. The Commonwealth took the opportunity to use the CAIR regulation as a tool for
addressing local nonattainment goals. This approach takes advantage of d reguisgory regime
by also providing an efficient means of meeting an additional specific neezlaviilding the
administrative necessity for new regulations (or other enforceable mauhamd their associated
costs. It will also make the additional requirements easier to understandmaply with. To this end,
the provisions are structured to be an element of the CAIR regulation thaipdeenented in
conjunction with the regulation but still operate independently.

The proposed SQAnnual Trading Program did not contain any nonattainment area requirermbets.
nonattainment area requirements were included in the final version refléwtiBgard’s authority
under the new legislation and codified in 9 VAC 5-140-3061, and 9 VAC 5-140-3062.

A more detailed explanation of these two primary obligations follows.
State's obligation to address the interstate transport of ozone

States are obligated under § 110(a)(2)(D)(i) of the Clean Air Act to addresstai® transport of
ozone across state lines. One of the strategies that states may usetmantdegss the transport of
ozone is implementation of “cap-and-trade” programs. EPA has promulgatedarrmafroap-and-
trade program regulations that specifically address the issue of refgarsgort, and provides states
with a means to meet their ozone nonattainment SIP obligations on an interstat©basisections
of the Act address the requirements for addressing specific local nonatihissues.

The NG SIP Call is a cap-and-trade program that was promulgated 1998 to addressténterone
transport problems in the eastern United States. At the time EPA promulgat&dtiseP Call, states
already had SIPs for the 1-hour ozone NAAQS in place. In theNB Call, EPA determined that
the 1-hour SIPs for the affected states were deficient, and EPA called estidites, under 8 110(k)(5)
of the Clean Air Act, to submit SIP revisions to cure the deficiency by complythghe NG, SIP

Call. Inthe NQ SIP Call, EPA relied primarily on the application of highly cost-effeatimeatrols in
determining the amount of emissions that the affected states were requhediriate.

On May 12, 2005, EPA promulgated the final Clean Air Interstate RuleR¥;Alhich established SIP
requirements for the affected upwind states under 8§ 110(a)(2) of the Cleart AiSAction
110(a)(2)(D) of the Act requires SIPs to contain adequate provisions prohibitinglatiapiol
emissions from sources or activities in those states that contributecsigtifito nonattainment in, or
interfere with maintenance by, any other state with respect to a NAAQS.

For SIPs due under the 8-hour ozone NAAQS, EPA did not incorporate a 8 110(k)(5) SIP call, but
instead required states to submit SIP revisions, under 8 110(a)(1)-(2), to fulfdbtieements of §
110(a)(2)(D). EPA required these 8-hour ozone SIPs to be submitted--and the coatadsed

therein to be implemented--on the same schedule as the 1-hour SIPs.



EPA also followed the statutory interpretation and approach under 8§ 110(a)()é)pbal in the
NOx SIP Call rulemaking. Under this interpretation, the emissions in each upwiedrstacontribute
significantly to nonattainment are identified as being those emissionsathae eliminated through
highly cost-effective controls. However, in CAIR, EPA proposed criteria f@riahing appropriate
levels of annual emissions reductions fon,%@d NQ and ozone-season emissions reductions for
NOx.

While § 110(a)(2)(D) requires upwind states to prohibit the amount of emissions thadutentr
significantly to downwind nonattainment, it does not require upwind states to prohilsicrmais
sufficient to assure that downwind areas attain. Rather, downwind areas cantieae the
responsibility of addressing remaining nonattainment. In other words, stayesot rely solely on
implementation of interstate transport controls if additional reductions adechéz meet the NAAQS.

The Clean Air Act and the Code of Federal Regulations allow states to inmplaries that are more
protective than federal rules. For many EPA regulations, as long as thedasatnents of the
program are included, states have some flexibility in tailoring the fedésaltaumeet state needs. |If
EPA had intended for the CAIR rule to be adopted by the states precisely imthev@s issued,
EPA would have written it as a standard, or issued a SIP call, and the states weduinipdy
incorporated the rule without change. Indeed, states are obligated, asedisthmse, to take
additional measures beyond the specifics mandated by federal law antioegnlarder to protect
public health and welfare, which is the objective of both the federal Clean Aindd¢ha Virginia
State Air Pollution Control Law.

State's obligation to address local nonattainment issues

Section 110(a) of the Clean Air Act mandates that each state adopt and subnitat&GEPwhich
provides for the implementation, maintenance, and enforcement of each primargarthsgair
quality standard within each air quality control region in the state. The SIP ealojted only after
reasonable public notice is given and public hearings are held. Among other thingsn e gt:

e establish enforceable emission limitations and other control measuresegsary to comply
with the Act, including economic incentives such as fees, marketable permitsicindsof
emissions rights;

e establish schedules for compliance;

e prohibit emissions that would contribute to nonattainment of the standards or imiszfesth
maintenance of the standards by any state; and

e require sources to install, maintain, and replace monitoring equipment as neaassar
report periodically on emissions-related data.

A SIP is the key to the state's air quality programs. The Clean Air Actddispencerning the
elements required for an acceptable SIP. If a state does not prepare sugloaEPA does not
approve a submitted plan, then EPA will promulgate and implement an air quality plaatfstate.
EPA is also required to by law to impose sanctions in cases where there isovedan or the plan
is not being implemented, including loss of federal funds for highways, and moietivest
requirements for new industry. Generally, the plan is revised as needed based uges ichizne Act
and associated EPA regulations and policies.

The basic approach to developing a SIP is to examine air quality acrossehdeddiaeate areas where
air quality needs improvement, determine the degree of improvement necessargrynhensources



contributing to the problem, develop a control strategy to reduce emissions from comgrdnutices
enough to bring about attainment of the air quality standards, implement thgysiaait take the
steps necessary to ensure that the air quality standards are not violated ur¢he fut

The heart of the SIP is the control strategy. The control strategy asstirdbemission reduction
measures to be used by the state to attain and maintain the air quality standardsardthree basic
types of measures: stationary source, mobile source, and transportation sodi@earpsource
control measures limit emissions primarily from commercial/incaidicilities and operations, and
may include emission limits, control technology requirements, preconstrysrmit programs, and
source-specific control requirements. Stationary source control meaksareésxchide area source
control measures which are directed at small businesses and consumegsactiMibile source
control measures are directed at tailpipe and other emissions from motoes,eduncl transportation
source control measures limit the location and use of motor vehicles.

For the most part, the SIP has worked, and the standards have been attained for moss pohubsiht
areas. However, attainment of NAAQS for ozone has proven problematic. The @léah A
includes a process for identifying and classifying each ozone nonattainmeateoeding to the
severity of its air pollution problem: marginal, moderate, serious, severe aathextMarginal areas
are subject to the least stringent requirements and each subsequentatiassié subject to
successively more stringent control measures. In addition to the generald®éd sanctions, ozone
nonattainment areas have their own unique sanctions.

Once a nonattainment area is defined, each state is obligated to submit a plarrdengphew the
area will attain the air quality standards. After an area attaenSIAAQS, the state may request that
the area be redesignated attainment; in doing so, the state must demonsitatdithaintain the
improved air quality. A maintenance plan must include commitments to continue thescthret
enabled the area to become attainment, as well as contingency meagusdstik implemented if
the area again fails to meet the standard.

Since the Clean Air Act Amendments of 1990, 34 localities throughout Virginia have lsgnatied
nonattainment for ozone in different classifications. These areas haveedrappropriate SIPs,
implemented controls, attained the NAAQS, and have been redesignatechasesitaiMore than 25
of these attainment and maintenance plan submittals have been made, over 10 of wHatthesre
northern Virginia region alone.

In contrast, the northern Virginia region has consistently been designatethimonant for ozone
despite implementation of numerous control measures as prescribed by the vansuuirrently,
the Northern Virginia Ozone 8-hour Moderate Nonattainment Area consists ot#iiéiés of
Arlington, Fairfax, Loudoun, and Prince William Counties, and the cities ofafdldria, Fairfax, Falls
Church, Manassas, and Manassas Park. In addition to meeting all of the péarthoantrol
requirements for the 8-hour ozone standard, the area continues to be subject to cquseld for the
purpose of meeting the requirements for the 1-hour standard. The 8-hour ozone standesdtiyg
being evaluated by EPA, and the area may become subject to yet an everstnotiggezone
standard for which it will need to develop another attainment plan. As mentioned aboveusume
attainment plan submittals have been made over the years for this region, andlihbereequired as
standards change.

While the Commonwealth has met and continues to meet its overall SIP requireratnigy in the
federal code or regulations prevents states from taking additional steps iR the i8&deded to meet the
NAAQS. A state may have a complete and approved SIP while continuing to exper@atons of
the NAAQS, which is very much the case in Virginia. EPA’s overall requiremamtsthe flexibility
built into the CAIR rule, allow the state some latitude in determining how totme&AAQS, and
Virginia has taken the opportunity to do so using the CAIR rule as a tool toward that and. W



Virginia continues to meet the specific federal requirements for congalliteria pollutants such as
the CAIR rule, the state must also continue to take additional steps to recaarsigsent ozone
problem in the northern part of the state.

Control strategies and control measures

Attainment and maintenance plans must contain certain components as speciie€laan Air Act,
and EPA regulations and policy. First, a nonattainment area must develop siorgrnis/entory in
order to determine the amount and nature of pollution being emitted. This inventory is com@ared t
level of emissions projected to attain the NAAQS, which becomes the basisgeroa® budgets to
meet reasonable further progress requirements. Ultimately, the goahthinment plan is for the
state to implement whatever combination of mandatory and optional control measweded to
meet the attainment emissions budget—that is, the amount of pollution that is det@dnstpaovide
for attainment of the NAAQS. A measure of this goal is demonstration of “refalediurther
progress”: a gradual yet permanent reduction of emissions over an extended péned of t
Continuing monitoring of emissions on an annual basis is conducted in order for the sta&t the
obligation to keep emissions within the budgets.

The first step in choosing the combination of control measures needed to reduce enoissidns t
maintain emissions at a level within the emissions budget is to ensure thdegdllfemandated
measures are included in the plan, and their effect factored into the neessisasigns reductions.
The next step is to identify other control measures that may be needed topraakedifference
between the emissions reductions achieved by the federal measures and tlumsauereded to meet
reasonable further progress requirements. These additional control measdetsrmanined by and
implemented at the states’ discretion.

When an area attains the NAAQS, the state may request redesignattamtoett, which then
obligates it to submit a plan that demonstrates that the area will maintaimpitered air quality. A
maintenance plan must include commitments to continue the controls that enabled tloebacome
attainment, as well as contingency measures that will be implementecitthagain fails to meet the
standard. As with attainment plans, maintenance plans also contain a budget undenwssmns
levels must remain and the state must monitor compliance with the emissions .budgets

One of the control measures included in a previous attainment plan for the nortlggnia\drea was a
cap on emissions from two large electric utilities. This control measwa@npdemented by issuing
permits that capped facility emissions to remain within the area’s budget.ti@eeproblems with
the implementation and enforcement of these permits have emerged, makingult diffithe area to
stay within its budget.

In order to address the problems associated with this permitting control myéhsuCommonwealth
took the opportunity to implement a different approach based on the CAIR regulation. The CAIR
regulation establishes a regulatory mechanism to impose independenbemregs on affected units
to address local air quality needs in nonattainment areas. No tradingexctiottld be used to comply
with the emissions cap. Compliance with the emissions cap would be demonstrated bingaimpa
actual emissions with the emissions cap. The only connection between the two is thheise of
number of allowances to establish the emissions caps and the use of the emissiondedarmine

the amount of emissions to compare with caps. This provides a clear regulatdauyestauallow the
Commonwealth to address local nonattainment area needs via the nonattainmeuaeaents
without being hampered by regulatory interpretation disputes as to the auihadatgo.

The regulation also establishes a mechanism (nonattainment area gemmgd$e more restrictive
caps than the annual emissions caps set by regulation, as may be negsegsamyinodate air quality
planning needs or the endangerment of human health or welfare. The nonattainmembtéi®apg



also be issued to supplement the implementation of the annual emissions caps. Agditienall
regulation ensures that there is a common understanding that emissionsnraglimgt be used to
comply with any emissions caps in the permit. However, the permit may notncanyaiestrictions
on participation by any affected unit in the EPA trading program.

Allow Averaging Among Facilities under Common Ownership as a Compliance Option
to Meet the Emission Caps Imposed for Sources Located in the same Nonattainment
Area (federal or state designated)

Introduction

In summary, the final version of the state regulation included changes to the proposatdorate
the new provisions of the Code of Virginia and address the comments of EPA to enstie that t
regulations would not interfere with the EPA-administered trading program.

In conclusion, the Code gives the Board the authority to include a provision that prorebatgitag
among facilities (under common ownership or not) as a compliance option tttheeenission caps
imposed for sources located in the same nonattainment area (eith¢éatatersot). EPA has
expressed its concern that such a provision is contrary to federal law to thietlexttée would
interfere with its administered trading program.

EPA comments

The nonattainment area requirements as proposed were contained in 9 VAC 5-140-1060NDgf the
Annual Trading Program. Similar provisions were included in 9 VAC 5-140-2060 H forQke N
Ozone Season Trading Program; however, this discussion is limited to those promighenis G
Annual Trading Program since both programs are the same in substance.

As proposed, the requirements applied to “any CAIRNGit or CAIR NG source located in a
nonattainment area designated in 9 VAC 5-20-204.” [see introductory text 9 VAC 5-140-1060 H] The
designated areas in 9 VAC 5-20-204 include only localities in the CommonwealttgofidirThere

was never any intent that the provisions would apply in any locality beyond the borders of th
Commonwealth of Virginia.

The proposal onlpaddressed a single unit or single source, thus permitting averaging between
individual units at a source (i.e., facility). There was never any intent thptdtisions would allow
any trading or averaging beyond a source located in the Commonwealth ofa/irgini

This is reflected in 9 VAC 5-140-1060 H 1:

No owner, operator or other person shall causeeomipto be discharged into the atmosphere from@AlR
NOy unit or CAIR NG, source any N@emissions in excess of the N@llowances allocated for the CAIR NO
unit or CAIR NG source in accordance with 9 VAC 5-140-1420.

and 9 VAC 5-140-1060 H 3:

No NOx allowances other than those issued to a CAIR Nt or CAIR NG source in accordance with 9 VAC
5-140-1420 may be used to demonstrate complianitetia@ emission standard in subdivision 1 of thissection.
Compliance with this subsection shall be demoretrannually, based on a comparison of (i) the @]
emissions (expressed in tons) from each CAIR,N@It during the preceding control period, as dateed in
accordance with Article 8 (9 VAC 5-140-1700 et e .this part and (ii) the number of N@llowances
(expressed in tons) allocated for the CAIR ,N@it for the preceding control period in accordamdéth 9 VAC 5-
140-1420. However, this subsection does not ottserprohibit any CAIR NQunit or CAIR NG, source from
participating in the CAIR NQ Annual Trading Program.



EPA found the language in the proposal to be unclear and confusing with respect twapplyi
requirements to both units and sources in the same regulatory provisions.

EPA comments, September 8, 2006:

Subdivision H.1 appears to apply to both CAIR N@rits” and CAIR NOx “sources.” However, the emissio
cap specified in this subdivision would apply diffetly to a “unit” than to a “source.” An emissioap on a
source provides flexibility with respect to the sgions from the individual units located at thatrse, while a
per unit cap removes that flexibility. Moreover,yas know, CAIR allowances are allocated direatlyits,
rather than sources. We recommend this provisiotidréied to reflect the precise type of cap eionged (source
cap or unit cap) consistent with the flexibilityr (ack thereof) desired.

In order to address EPA's concerns and bring clarity to the provisions, the inomattearea
requirements were recodified into two new sections, 9 VAC 5-140-1061 addressipigaoomat a
single unit and 9 VAC 5-140-1062 addressing the option of demonstrating compliancegé a sin
source.

Changes to Code of Virginia

In addition to the public comments, the Code of Virginia (Code) was amended in 2006 to add
provisions that specifically addressed the relationship of state emissidimgjtregulations (to
implement the federal CAIR) to the requirements of the federal CAIR progra

The General Assembly provided specific guidance regarding the Boagdlstions pertaining to
emissions trading for facilities located in nonattainment areas. Inartithis legislative action
granted explicit authority for the Board to prohibit electric generatingjtfesilocated within a
nonattainment area in the Commonwealth from meeting their NOx andda@pliance obligations
through the purchase of allowances from in-state or out-of-state &ciliti

A new section (8 10.1-1328 Emissions rates and limitations) was added to the Code. ibhis sect
includes new subsection (subsection A) with a provision (i) to ensure that the Conattbrmesets
the emissions budgets established by the EPA CAIR program feaR@SQ and (ii) that requires
that the Board promulgate regulations that provide for the allocation of allowancestidtkeep the
affected units within the budgets established in the Code. The new subsection also ancludes
provision (subdivision A 5) that allows the Board, at its discretion, to include in teasgaiations
certain prohibitions regarding participation in the federal CAIR prograrfaéilities (i.e. sources)
located in nonattainment areas.

Subdivision A 5 reads as follows:

The regulation shall provide for participation iletEPA-administered cap and trade system for N@x& to
the fullest extent permitted by federal law exdibpat the Board may prohibit electric generatinglifies located
within a nonattainment area in the Commonwealtmfroeeting their NOx and S@ompliance obligations
through the purchase of allowances from in-stateubiof-state facilities.

The new Code provisions require that the state regulations must provide for patidip#te EPA-
administered cap and trade system for NOx angt&@e fullest extent permitted by federal law, with
an exception that the state regulations may prohibit electric gemefatilities located within a
nonattainment area in the Commonwealth from meeting their NOx andda@pliance obligations
through the purchase of allowances from in-state or out-of-state &ciliti

The proposal promulgated by the board was, with regard to the trading prohibitionterangith the
new Code provisions (with some exceptions), as explained below:



1. The Code refers to the regulated entity as “facility” whereas tteersgulation (to be consistent
with federal regulations) refers to the regulated entity as “source” ddfir@tions are substantively
the same:

"Electric generating facility" means a facility Wibne or more electric generating units. [Code B1327]
"CAIR NOy source" means a source that includes one or mahg 8Oy units. [9 VAC 5-140-1020 B]

"Source" means all buildings, structures, or inat&ins located in one or more contiguous or adjapeoperties
under common control of the same person or persBospurposes of § 502(c) of the Clean Air Actsaurce,"
including a "source" with multiple units, shall bensidered a single "facility.” [9 VAC 5-140-1020 B

2. The Code refers to the affected area as “nonattainment area in the ComithdnWea state
regulation limits the trading prohibition to comply with the state cap to lcezlitithe Commonwealth
that are designated nonattainment. The language referring to nonattaminathtthe Code and the
regulation is essentially the same and precludes a source located in tiegmNditginia
nonattainment area from obtaining emissions allowances from other sources ofit4rginia, even

if those sources were located in the same interstate nonattainment aredptacampliance purposes
with the nonattainment provisions of the Virginia regulation, (i.e., the cap). Howes@ir@ may
still purchase allowances from any source subject to the CAIR NOx Annual, §BiRSeasonal or
CAIR SO, programs as administered by EPA.

3. The Code provides the authority for the Board to require that facilities (i.eespur
nonattainment areas be prohibited from meeting their compliance obligdtrongh the purchase of
allowances from in-state or out-of-state facilities whereasttite regulation limits the use of trading
to within a source, which is conceptually the same, as explained beloRr (e tion on the

purchase of allowances to meet compliance obligation):

4. The Code provides that the trading prohibition may be appliedi@/®&Ssions, as well as NOx; the
proposed state regulation lacked such a provision.

5. The Code requires that state regulations provide for participation in thedefAistered cap and
trade system to the fullest extent permitted by federal law but inciudesception that allows the
state regulations to include certain prohibitions regarding participation iedeeat CAIR program
for facilities (i.e. sources) located in nonattainment areas. EverywHsrimade to ensure that the
proposal would not interfere with participation by Virginia regulated estiti the EPA-administered
trading program; but as explained in the next sectemRarticipation in and Interference with

Federal CAIR Program), EPA found fault in the approach used in the proposal.

Prohibition on the purchase of allowances to meet compliance obligation

Article 3 (8 10.1-1327 et seq.) of the Virginia Air Pollution Control Law dpedly addresses the
relationship of state emissions trading regulations to the requirements ¢fAh€ AR program and
EPA CAMR program. Article 3 also contains provisions requiring the developmst#tefonly
regulations to further protect Virginia's environment by regulating meemigsions. Regarding the
development of these regulations, Article 3 contains several provisions that prdadiityafrom
meeting its emissions trading program compliance obligations through thepemf allowances
from another facility. The issue becomes what does the term "purchear'imthe context of Article
3? One could assume that the meaning ascribed to it by recognized autftordigain for money or
by paying a price) would be appropriate; if this were the case, anyarainaf did not involve the
payment of a price would not qualify as a purchase. However, an examination of theheseiwht
and associated exemptions throughout Article 3 leads one to a different intempre@&ven that the
provisions of Article 3 for both the CAIR program and the CAMR program were addedG@odecof
Virginia via a single legislative action and that nothing in Article 3 irntdk#hat the meaning of the



term “purchase” would differ from one program as compared to another, the mefthiagerm
"purchase" is intended to be consistent throughout Article 3.

The first such prohibition pertaining to the purchase of allowances appears in 8§ 10.1-8 821&tkg
to the development of state regulations to implement the EPA CAIR program:

The regulation shall provide for participation ietEPA-administered cap and trade system fog Bl SQto
the fullest extent permitted by federal law exdbpat the Board may prohibit electric generatinglifiées located
within a nonattainment area in the Commonwealtmfroeeting their NQ and SQ compliance obligations
through the purchase of allowances from in-stateubiof-state facilities.

The CAIR provisions of Article 3 provide no exemptions or limiting factors ceggrthe prohibition
of the purchase of allowances to meet compliance for &ltdl SQ emissions for facilities located in
nonattainment areas. If the Board chooses to include the prohibition, it must prohibittirespuof
allowances from in-state or out-of-state facilities for complignoposes.

The second such prohibition appears in § 10.1-1328 D 3 relating to the development of a sfate-speci
rule to further protect Virginia's environment by regulating mgreunissions:

The owners subject to the state-specific rule siatlbe permitted to purchase allowances to dematpast
compliance with the regulations the Board adopisnfiement this subsection. This prohibition doesinclude
the transfer of credits authorized by subdivision 2

The subdivision 2 cited above is § 10.1-1328 D 2 which states:

The owner of one or more electric generating unitshall be permitted to satisfy its compliance gétions
under the state-specific rule through the surren8 &AMR allowances that meet the following requients: the
allowances to be used are allocated to a facitijen the control of the same owner or operatomdieucommon
control by the same parent corporation; ...

These provisions, when taken together, clearly state that owners may not lieegeémpurchase
allowances to demonstrate compliance with the exception of allowanceseallozéacilities under
control of the same owner or by the same parent corporation.

The final such prohibition appears in 8§ 10.1-1328 F relating to the development of a ddesgsa
compliance in nonattainment areas by regulating mercury emissions:

To further protect Virginia's environment, the Bdahall prohibit any electric generating facilipchted within a
nonattainment area from meeting its mercury compkaobligations through the purchase of allowaificesa
another facility, except that such facilities shzdlable to demonstrate compliance with allowaadlesated to
another facility that is under the control of tlzare owner or operator or under common control bysdme
parent corporation and is located within 200km ofnia’s border.

This restriction is similar to the prohibition identified in 8 10.1-1328 D 2 and 3. Purchasedralésy
may not be used for compliance unless those allowances are allocatedtiesfaciler common
ownership. An additional stipulation is added; the facilities under common ownership nucstbd
within 200 km of Virginia’s border.

If one assumes that the term “purchase” means an exchange of money is neaveitisar of the two
exemptions provided under § 10.1-1328 D and F would be necessary, as no owner would need to
spend money for allowances he already has under his control. The Generdllpgsemded

additional language under § 10.1-1328 D and F that makes it clear that the termaspustiould be
interpreted to mean any transfer or exchange of allowances amongtaiider common ownership,
and expressly provided an exemption for those facilities.



The General Assembly was very clear in providing an exemption for facilities comenon
ownership subject to 8§ 10.1-1328 D and F _butfaotacilities under common ownership subject to §
10.1-1328 A. In light of such specific legislative language, it would not be prudentitoeatizat such
an exemption could or should be included in the regulations for CAIR.

Finally, the Supreme Court has recognized that “where Congress includeslgaldnguage in one
section of a statute and omits it in another section of the same Act, it isllygoresumed that
Congress acts intentionally . . . in the disparate inclusion or exclusion.” Russetited Btates464
U.S. 16, 23 (1983). Also, there is an applicable statutory construction principle as:ftfNoirere
the legislature has carefully employed a term in one place and excludedatherait should not be
implied where excluded.” Volume 2A, Sutherland Statutory Construction (Sidyed.psection
46.06. Without a compelling reason to suggest otherwise, it is reasonable to assumeeGkattal
Assembly acts with the same deliberation when it crafts legislatigedae.

Participation in and Interference with Federal CAIR Program

Introduction

States are obligated under § 110(a)(2)(D)(i) of the Clean Air Act to addtesstate transport of
ozone across state lines. EPA allows states to achieve the requiredrenaidsctions to address
interstate transport by using one of two compliance options: (i) meet the staigsion budget by
requiring power plants to participate in an EPA-administered interstai@ncktrade system, or (ii)
meet an individual state emissions budget through measures of the state’s choosing

EPA promulgated the Clean Air Interstate Rule (CAIR), which establSHesequirements for the
affected upwind states to address interstate transport of ozone. These $#Petsiinclude a
model cap and trade rule that states may use if they select the first optieetttheir obligation to
address the interstate transport of ozone. EPA provides many options for the statégte from the
model rule and still participate in the EPA administered trading program.

The State Air Pollution Control Board approved its proposal to implement the feddRap@gram.
The state regulation was, for the most part, patterned after the EPA mopkebwdeer, more
restrictive requirements were included for nonattainment areas. &¥erywas made to ensure that
the proposed nonattainment area requirements would not interfere with paoticipaVirginia-
regulated entities in the EPA-administered trading program.

Following promulgation of the proposal, the 2006 Acts of Assembly were enacted wiaticagy
addressed how the Board should adopt regulations to implement the EPA CAlIRpreguarements,
including the more restrictive provisions relating to nonattainment areas.

The proposed provisions of the CAIR nonattainment area requirements were chaedagpbashe
new provisions of the Code of Virginia and public comment. The most significant charrges we
result of comments received by EPA, particularly their concerns thattieeGAIR regulation not
contain any provisions that would hinder EPA's approval of the CAIR SIP or affedtilihect
sources to participate in the EPA-administered trading program.

As explained below, the DEQ worked very closely with EPA to make changes topused
regulation as necessary to ensure that the provisions of the final regulation woulénfeta with the
EPA trading program and would meet EPA requirements for SIP approvallnngrbat all sources
could participate in the EPA trading program to the fullest extent permitteztibyal law.

Core Nonattainment Area Requirements



The proposed Virginia regulation prohibited the use of emissions trading faycaith emission
limits in nonattainment areas. This provision was included to ensure that ¥igatddle to meet its
obligation to restrict emissions that contribute to nonattainment or intevigtrenaintenance of the
NAAQS within the Commonwealth, while still providing the affected sourceshttieydo participate
in the regional EPA administered emissions trading program.

For units in nonattainment areas, provisions were included to automatically cayvergglation) the
CAIR NOx allowances to an emissions limit. Use of allowances, other than those dllmctte unit

or source by the board, could not be used to comply with the emissions limit in nonarttaameas.
Compliance would be demonstrated on an annual basis, based on a comparison of (i) the total NO
emissions (expressed in tons) from each EGU during the preceding control peri@jthe number

of NOx allowances (expressed in tons) allocated for the EGU for the precedingl peniod.

This was reflected in 9 VAC 5-140-1060 H 1:

No owner, operator or other person shall causeeomip to be discharged into the atmosphere fromG@AlR
NOy unit or CAIR NG, source any N@emissions in excess of the N@llowances allocated for the CAIR NO
unit or CAIR NG source in accordance with 9 VAC 5-140-1420.

and 9 VAC 5-140-1060 H 3:

No NOx allowances other than those issued to a CAIR Nt or CAIR NG source in accordance with 9 VAC
5-140-1420 may be used to demonstrate complianiteth emission standard in subdivision 1 of thissgction.
Compliance with this subsection shall be demoredrannually, based on a comparison of (i) the té@|
emissions (expressed in tons) from each CAIR(N@It during the preceding control period, as dateed in
accordance with Article 8 (9 VAC 5-140-1700 et 3ax .this part and (ii) the number of N@llowances
(expressed in tons) allocated for the CAIR,N@it for the preceding control period in accordamgth 9 VAC 5-
140-1420. However, this subsection does not ottserpiohibit any CAIR NQunit or CAIR NG, source from
participating in the CAIR N@ Annual Trading Program.

Every effort was made to ensure that the proposed nonattainment area requife MA@ H-140-
1060 H and 9 VAC 5-140-2060 H) would not interfere with participation by Virginia-ateilentities
in the EPA-administered trading program; but as explained below, EPA founthfthdtapproach
used in the proposal.

EPA acknowledged that states (i) have the flexibility to choose damsito meet the requirements of
CAIR, including whether to allow sources to trade or not, and (ii) may exesstsencflexibilities in
EPA’s model trading rule and still participate in the EPA-administeredhtygorogram. However,
EPA related the view that the nonattainment area requirements appear tthalkiate to impose
restrictions on a trading program that may affect EPA’s ability to approga’s emissions trading
regulation and to allow participation in the EPA-administered trading gmagr

EPA comments, September 8, 2006:

States have flexibility in how they choose to méetrequirements of CAIR, including whether to allsources
to trade or not. As one option, EPA’s model tradinig allows certain flexibilities (for NOx tradingrograms)
that States may exercise, and still participatiénEPA-administered trading program. These fldikigs pertain
to NOx allocations, the compliance supplement popt;in provisions, and inclusion of non-EGUs frtim NOx
SIP Call trading program. Additional information staite flexibilities pertaining to allocations miag found at
http://www.epa.gov/airmarkets/cair/allocations.htifthe provisions in subsections H, I, and J of 90/&:140-
1060 of the NOx Annual Trading Program and 9 VAC4®-2060 of the NOx Ozone Season Program appear to
allow the state to impose restrictions on a tragirmgram that, whether the provisions are submategart of the
State’s CAIR SIP or not, may affect EPA’s abilitydpprove Virginia’s Emissions Trading regulatioratlow
participation in the EPA-administered trading paogr EPA is willing to work with the State on rewiss that
may address these approvability issues. EPA ha®lib&ing specific comments on these subsections:



Subdivision H.1 may be construed as expressirigtant to prohibit a unit/source from selling cading
excess allowances, rather than simply as a capnssi®ns in excess of the amount of allowancesatéal
(rather than allowances held) for the control petiorolved. EPA would not be able to approve Viigis
participation, under the State’s NOx trading rulaghe EPA-administered NOx trading programsnij a
provision limiting trading is included in the Virga regulations, even if Virginia does not intendriclude this
provision in its CAIR SIP. Thus any provision limig trading is inconsistent with EPA’s CAIR regidtading
program and must be deleted from Virginia’s statputations. In order to avoid the possibility ofeirpreting this
provision as a trading restriction rather than @ @@ suggest adding clarifying language to H.1lieitly stating
that this provision is not intended to prohibit theding, transfer or banking of allowances in ascef the
unit/source allocation.

The first sentence in Subdivision H.3 seems ta bedundant restatement of the emissions cap we inf
to be intended by Subdivision H.1, although itkelly to confuse the regulated community by usiiffeent
language to describe the same concept. If Subdividil limits emissions to no more than a unit'sfse’s
allocation, then only that unit's/source’s allocatis considered in determining the unit/sourcessiis limit,
and H.3 merely reiterates the cap we infer in Irhdking the first sentence of H.3 is unnecessarystwangly
recommend that it be deleted. Further, since thestoms limit is a fixed number of tons (i.e., tication), no
allowances are “used” in demonstrating compliafi¢te unit/source emissions are simply compared thith
allocation (as provided in the second sentenceibdision H.3). The first sentence might also éadto imply a
limitation on the “use” of out-of-state allowandést does not seem to be intended. This is reiatbly the last
sentence in Subdivision H.3, which could be reacbimunction with the first sentence to prohib@alR NOx
unit or source from participating in the CAIR NOwxraal or ozone season trading program. If this igion is
intended to restrict the use of out-of-state allogess and thus on trading, EPA would not be ab&pfrove
Virginia’s participation, under the State’s NOxdnag rules, in the EPA-administered NOx tradinggemns, if
this provision remains a part of the Virginia regidn, even if Virginia does not submit this prdeisas part of
its CAIR SIP. Accordingly, if Virginia wants to ke part of the EPA-administered NOx trading progrtra,
redundant first sentence of H.3 should be delatextder to alleviate concerns that H.3 can potéytiee
interpreted as a restriction on trading.

In order to clearly separate the nonattainment area requirements frorméweder of the CAIR
regulations, subsection H was recodified as 9 VAC 5-140-1061 A (summary follows).

This provision establishes an N@nnual emissions cap equivalent to the numberf dllowances issued to the
affected unit for the preceding control period urnitie EPA annual trading program. The cap may fram year
to year depending on the availability of allowanuaeder the EPA annual trading program. The afteotst

would not be allowed to have any emissions in exoéshe annual emissions cap. Compliance would be
determined by comparing the N@missions from the unit with the N@nnual emissions cap. Emissions would
be determined using the data generated by the iemsssonitoring requirements of the EPA annualitrgd
program. The owner is required by July 1 of eagdr o submit the necessary documentation to detnades
compliance with the N@annual emissions caps.

In order to address EPA's specific concerns, the provisions related to temesignit were revised
to establish a regulatory mechanism to impose annual independent emipsion edfected units to
address local air quality needs in nonattainment areas. The emissionsutdybevequivalent to the
number of allowances issued to the affected unit for the preceding control perio@diNg &ctivities
could be used to comply with the emissions cap. Compliance with the emissions cap wouydamot re
the use of allowances under the EPA trading program but would be accomplished byrapthpar
actual emissions with the emissions cap for the preceding control period. Tl®mmdction
between the two is the use of the number of allowances to establish the emissiamsl¢apaise of
the emissions data to determine the amount of emissions to compare with caps. T$i@prmuld
place no restrictions on participation by any affected unit in the EPA tradiggapmo Compliance
with the EPA trading program and any nonattainment area caps would be detesegagately and in
accordance with the terms of the provisions of each.

In order to provide the option of allowing compliance to be demonstrated in the agdpegéditanits
located at a single source, 9 VAC 5-140-1062 was added.

Authority to issue permits with provisions more stringent that core equirements



The proposed Virginia regulation included provisions to allow permits to be issuagdea more
stringent emissions limit if necessary.

This is reflected in 9 VAC 5-140-1060 I:

Nothing in this article shall prevent the boardfrssuing a state operating permit in order to:

1. Cap the emissions of a CAIR N@nit or CAIR NQ source contributing to a violation of any air
quality standard or a nonattainment condition;

2. Remedy a situation that may cause or contrittut@nattainment condition or the endangerment of
human health or welfare; or

3. Establish a source-specific emission standaodh®r requirements necessary to implement therééd
Clean Air Act or the Virginia Air Pollution Contrdlaw.

EPA related the view that this subsection was sufficiently broad in scopellasvtthe state to
impose restrictions via the permit on participation in the EPA-admiadteading program.

EPA comments, September 8, 2006:

Subsection | allows the board to unilaterally ispaemits in three enumerated situations. The pi@vias
currently drafted could be read to allow the baartmpose a permit condition restricting or protiiig trading.
As with our comment on Subdivision H.4, to be appiile, the provision must contain language clandyihat
any state operating permit issued to address athed listed situations may not interfere wittdtrey under the
EPA-administered CAIR trading program. We suggdestfollowing language be added at the beginnintpisf
subsection:

“Nothing in this article shall prevent the boardrr issuing a state operating permit for the follogyi
except that the operating permit may not includevigions that restrict trading under the CAIR NOx
trading program.”

In order to clearly separate the nonattainment area requirements froom#ueder of the CAIR
regulations, subsection | was recodified as 9 VAC 5-140-1061 B (summary below).

This provision provides the authority to issunattainment area permits as may be necessajycap(the
emissions of an affected unit or source contrilgutna violation of any air quality standard orcmattainment
condition or (ii) remedy a situation that may caaseontribute to nonattainment condition or thdargerment
of human health or welfare.

Subsection | was further revised to accommodate this separation By ieatifying mechanism
(nonattainment area permit) that would be used to impose more restrictive cejhethanual
emissions caps set by regulation, as may be necessary to accommodateyaplauang needs or
the endangerment of human health or welfare. However, the nonattainment atitarpaynbe
issued to supplement the implementation of the annual emissions caps.

In order to address EPA's concerns regarding interference in thadiRiistered CAIR trading
program, 9 VAC 5-140-1061 D (séesurance of noninterference in EPA emissions trading program
below) was added.

Prohibition on emissions trading to comply with provisions of permits
The proposed Virginia regulation included provisions prohibiting the affectedramtdngaging in
any emissions trading activities or using any emissions credits atbfaome emissions reductions

external to the unit to comply with the requirements of the permit.

This is reflected in 9 VAC 5-140-1060 J

Nothing in this article shall prevent the boardnfrncluding in any permit issued to implement stisa | of this
section any terms and conditions that would prafby CAIR NG unit or CAIR NG, source subject to this



article from engaging in any emissions tradingwtidis or using any emissions credits obtained feanissions
reductions external to the CAIR N@nit or CAIR NG source to comply with the requirements of thigchat

EPA found that this subsection was also sufficiently broad in scope as to allowéfte stgiose
restrictions via the permit on participation in the EPA-administered gguivgram.

EPA comments, September 8, 2006:

Subsection J allows the State discretion to isquermit that would include terms and conditiond thauld
“prohibit any CAIR NOx unit or CAIR NOx source sugj to this article from engaging in any emissitiading
activities....” As explained in our comment on Subsiieh H.4 and Subsection I, any state operating péssued
may not interfere with trading under the EPA-adstigied CAIR trading program. As this provision diga
restricts the use of out-of-state allowances and tn trading, EPA would not be able to approveivia’s
participation, under the State’s NOx trading rulaghe EPA-administered NOx trading program, eiféfirginia
does not submit this provision as part of its CAR. Accordingly, if Virginia wants to be a parttbe EPA
administered NOx trading program, this provisionstrae deleted from the Virginia regulation.

In order to clearly separate the nonattainment area requirements frooméueder of the CAIR
regulations, subsection J was recodified as 9 VAC 5-140-1061 C (summary below).

This provision provides that nothing in this CAIRON Annual Trading Program rule shall prevent the ddesm
including in the nonattainment area permit any teamd conditions that would prohibit any affected or

source subject to this rule from engaging in anyssions trading activities or using any emissiomneslits

obtained from emissions reductions external tautfieor source to comply with the N@nnual emissions cap or
any emissions cap in the nonattainment area pegrdgpt that such terms and conditions may notipitadny
affected unit or source from engaging in any ernoissitrading activities unrelated to compliance \ilith NG
annual emissions cap or any emissions cap in thattnment area permit.

Subsection J was also revised to ensure that there is a common understanding ibasd¢radisg
may not be used to comply with any emissions caps in the permit. This subsection proledes a
regulatory structure to allow the Commonwealth to address local nonattaineeeneads via the
nonattainment area permit without being hampered by regulatory interpretaporedi as to the
authority to do so. In order to address EPA's concerns, provisions were added to prgbérihe
from containing any restrictions on participation by any affected urieificPA trading program.

Assurance of noninterference in EPA emissions trading program

In order to ensure (i) that the implementation of the nonattainment areaneguis will not interfere
with operation of the EPA CAIR trading program and (ii) that compliance witkB#etrading
program and any nonattainment area caps will be determined separdtelyaaoordance with the
terms of the provisions of each, 9 VAC 5-140-1061 D (summary below) was added mathe fi
version.

This provision provides that nothing in this sentg&hall be construed to prohibit any CAIR NOX wnitCAIR
NOX source from participating in the CAIR NOX Anndaading Program. Notwithstanding any other psaui
of this section or any regulation of the board, gkemitting authority may not include in any peranity terms and
conditions that restrict any emissions tradingwatitis under the CAIR NOX Annual Trading Program.
Compliance with the CAIR NOX Annual Trading Programd this section (including any nonattainment area
permits issued pursuant to this section) shalldierchined separately and in accordance with tmester the
provisions of each.

Applicability of requirements upon redesignation of an area to attainment
A public commenter (other than EPA) requested that the regulations clatingheestrictions

imposed under the nonattainment area requirements apply relative to an areassrmoeiaitt
designation status at the time when the emission caps are actually imppksdénted.



In order to clarify applicability of the nonattainment area requirementsamaeea is redesignated
attainment, 9 VAC 5-140-1061 E (summary below) was added in the final version.

This provision provides that the nonattainment aeggirements shall not apply once an area is mgdplisted as
nonattainment for any pollutant; however, regaigfsthe attainment status of the area, any ndnatent area
permits issued to implement this section shall iariraeffect until revoked by the permitting auttpr

Reinstate the Nonattainment Area Waiver Provisions

As explained above (séeed for Nonattainment Area Requirements), the CAIR proposal was
expanded beyond its primary purpose of controlling interstate transport to alsbutertb meeting
nonattainment area emission budgets through the adoption of local controls. This apmaradels pr
an efficient means of meeting an additional specific need while avoiding theistdative burden for
new regulations. To this end, the provisions are structured to be an element of thell€ ARt are
implemented in conjunction with the rule but still operate independently—that is pifte$sions are
designed to be self-implementing.

One of the control measures included in a previous attainment plan was a cap mmsin@Es two
large electric utilities. This control measure was implemented by gspeimits that capped facility
emissions to remain within the area’s budget. In order to address problegiatagswith this control
measure, the Commonwealth included in the CAIR regulation a regulatory mechammspose
independent emission limits on affected units. For units in nonattainment areasippsowiere
included to automatically convert (by regulation) the CAIRNDowances to an emissions limit.
Use of allowances, other than those allocated to the unit or source by the boardpttel used to
comply with the emissions limit in nonattainment areas. Compliance would lmmsieated on an
annual basis, based on a comparison of (i) the total &fssions (expressed in tons) from each EGU
during the preceding control period and (ii) the number of Biwances (expressed in tons)
allocated for the EGU for the preceding control period. This provides a cleégtustrfor addressing
local nonattainment area needs without creating regulatory interpretaitpermit disputes between
DEQ and affected sources.

Because imposing the emission limits was designed to be self-implementiegtéd the possibility
that the limits selected might ultimately be more restrictive than deedeeet the emission budgets.
Therefore, if this situation were to occur, the following language was addedA€ %\140-1060 H 4
in order to allow the board to waive the nonattainment area requirements if ngcessa

If the board determines that the provisions of shibsection may be waived for a CAIR N@nit or CAIR NG
source without the CAIR NQunit or CAIR NG, source causing or contributing to a violation 0§ air quality
standard or a nonattainment condition, the boarglisgue a state operating permit granting reliefrfithe
requirements of this subsection. The board maydein any permit issued to implement this subdvigny
terms and conditions the board determines are sace® ensure that the CAIR N@nit or CAIR NQ, source
will not cause or contribute to a violation of aaiy quality standard or a nonattainment condition.

Once again, EPA expressed concern that the permit provisions were sufficieatlyirbscope as to
allow the state to impose restrictions on participation in the EPA-admedstading program.

EPA comments, September 8, 2006:

Subdivision H.4 allows the board to issue a pethait includes “any terms and conditions that thaerdo
determines are necessary to ensure that the CAIRUMD or CAIR NOx source will not cause or contrie to a
violation of any air quality standard or a nonattaént condition.” The quoted language is broad ghda
encompass permit terms or conditions to restrigirohibit trading in a manner that makes Virginil®x trading
program with the provision as written unapprovdbleinclusion in the EPA-administered CAIR tradipgpgram.
To be approvable, this language must be revisgdalibit the board from issuing permit terms or ditions that



would interfere with trading under the EPA admieistd CAIR trading program. We suggest adding laggu
the end of this subsection as follows:

“The board may include in any permit issued to enpént this subdivision any terms and conditions tha
do not restrict trading under the CAIR NOx tradprggram.”

Subsection H 4 was deleted for two reasons.

First, between the proposed and final regulations, the General Assembly passedelamg the
state regulations to implement the federal CAIR program. These new provistbesstdte code
allowed the board to either include or exclude nonattainment area requirementssatretion.
However, if the board chooses to include the nonattainment area requirements, the new Code
provisions do not include any procedures specifying how the board should individualize the
nonattainment requirements to accommodate the needs of a particular requigted be waiver
provision in the proposal was, in effect, a creation of the Board. On the other hand, theaglys a
present in the Code and the regulations of the Board, an administrative mechanism to provide
regulatory relief on a case-by-case basis. Variances aregnizst administrative mechanism for
regulatory relief at both the federal and state level. Additionally, therspacific procedures,
including public participation, associated with variances. The proposed provisions of 9-VAT
1060 H 4 did not meet those requirements.

2. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Metropolitan Washington Air Quality Committee (MWAQC)

TEXT: MWAQC members support the Virginia CAIR provisions (9 VAC 5-140) that prohibit
trading of emissions allowances by electric generating units in nama#at areas. MWAQC is
certified by the governors of Maryland and Virginia and the mayor of thedist Columbia to
develop regional air pollution control strategies for the Washington, DC-MD-YiameVirginia
jurisdictions represented on MWAQC include Arlington, Fairfax, Loudoun, and PrindarVi
counties and the Cities of Falls Church, Alexandria, and Fairfax.

MWAQC and the states have approved an air quality plan (SIP) to meet the Natdriaht Air
Quality Standard (NAAQS) for ozone. The SIP contains provisions for signifiedinctions from the
electric generating facilities located in the region. The VirginiaRCAille contains provisions that do
not allow trading of N@ and SQwithin the nonattainment areas, thereby requiring facilities within
the nonattainment area to reduce their emissions. The Maryland Healthgt Aets strict caps on
coal fired power plants and also restricts trading. Photochemical moutetireySIP shows that the
NOx emission reductions associated with the ban on emissions trading are neededthe bring
Washington, DC-MD-VA region into attainment of the ozone standard.

The NG reductions from the Virginia CAIR regulation with its no trading provision amdtiaal part
of the region’s attainment plan. We strongly urge the State Air PollutiondC&utard to keep the no
trading provisions in the Virginia CAIR regulation.

RESPONSE Support for the proposal is appreciated.

3. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : City of Alexandria, Department of Transportation and Environmental
Services.

TEXT : The City of Alexandria supports the prohibition of emissions trading in nonattainment
areas, as stipulated by the Virginia CAIR rule in its present form. S@dlgif Alexandria strongly



supports the Board’s decision to eliminate provisions of 9 VAC 5-140-1061/2061 that would have
allowed for a waiver from the prohibition on trading allowances (with respeonteabN(G, and
ozone-season NQemission caps) to demonstrate compliance in nonattainment areas.

MWAQC and the states have approved a SIP to meet the National Ambient Aty @uahdard for
ozone. The SIP contains provisions for significant reductions from the electeatjag facilities
located in the region. The Maryland Healthy Air Act sets strict capsalrficed power plants and
restricts emissions trading. According to information from MWAQC, photoctemmodeling in the

SIP shows that the NQemission reductions associated with the prohibition of emissions trading are
required to bring the Washington DC-VA-MD region into attainment of the ozone standard.

It has been well documented from EPA benefit-cost analyses and other siodias that Pk
emissions contribute the majority of health impacts from air pollution. A cade st five power
plants located near the Washington D.C. area found that, on an annual bagispidgions from
these plants were responsible for 270 deaths, 78 cardiovascular hospital admissfonai@ 190
pediatric asthma emergency room visits (ERV). More importantly, théhHesefits from reduced
PM, s emissions resulting from the implementation of Best Available Control Temiyalere
estimated to be 210 fewer deaths, 59 fewer CHA and 140 fewer pediatric asthma ERN.aGmuze
NOx and SQ are precursors of secondary Pt is essential that these emissions be significantly
reduced in this area. The no-trading provision in the Virginia CAIR regulatiorofaattainment areas
will allow this to happen in a timely manner.

Mirant Potomac River Generating Station (PRGS) located in Alexandria, f ¢time five power
plants referenced above. It was estimated to be the single largest thatrcontributes most to BM
levels in Alexandria. It was also determined to contribute 37% of the tot#h imeplcts in
Alexandria from the five power plants studied. Alexandria requests that thei&@AIR rule
require all sources within nonattainment areas including PRGS to achiessasireductions
through in-plant controls rather than through trading with plants that are outsitentitainment
areas. Therefore, Alexandria supports the Board’s decision to add provisions in 3MAC3661
that prohibit S@trading as a means to demonstrate compliance in nonattainment areas.

In summary, NQ, and SQ reductions resulting from the Virginia CAIR regulation with its no-trading
provision are critical to achieving attainment of ozone and fMAAQS in Northern Virginia.
Alexandria strongly urges the Board to uphold the no-trading provisions in the Virgifita CA
regulation.

RESPONSE Support for the proposal is appreciated.

4. SUBJECT: Unintended consequence of prohibition of emissions trading im&attainment
areas.

COMMENTER : Doswell Limited Partnership (DLP)

TEXT: Our comments address the sulfur dioxidef)S®@nattainment area requirements (9
VAC 5-140-3061) that were added to the rule following the close of the previous commeat per
The SQ nonattainment area requirements in the final rule cape8@ssions from each affected unit
located in a nonattainment area to the number of allowances that it was issueteifetkral Acid
Rain Program. This means that S€nissions from affected units that do not receive &lOwances
under the Acid Rain Program have a cap of zero. While some relief is provided ,tbenpliance
demonstration (9 VAC 5-140-3062), the alternative compliance demonstration isarggfifilone or
more of the affected units in the facility are allocated Acid Rain&lOwances.

DLP is the owner and operator of electric generating units that areedfiguits as defined by the



CAIR Emission Trading Program (9 VAC 5-140). The DLP facility cossi$ta 725 MWe combined
cycle plant and a 190 MWe simple cycle turbine. The combined cycle fac#ityd®n in operation

for fifteen years, and is exempt from the requirements of the Acid Rain Rralgiato its status as an
existing Independent Power Producer (IPP). The simple cycle turbindy bdgan operations in June
2001, is an affected new unit under title IV. As a new unit, the simple cycle tisnoeallocated

any allowances under the Acid Rain Program. Since neither the combineglaptieor the simple
cycle turbine receives S@llowances under the Acid Rain Program, the &@hual cap for the

facility as defined in 9 VAC 5-140-3061 would be zero. Therefore, if Hanover County b&come
nonattainment, the only way for DLP to comply with the, 8@nattainment area requirements in the
Regulation for Emissions Trading would be to not operate at all.

Although Hanover County has been recently redesignated as attainment f&AQSNor ozone, it
will once again become nonattainment if either higher ozone concentrations are edoovitthre
standard is made more stringent. We believe that it is likely that eithetlootthese situations will
occur.

As noted earlier, if Hanover County becomes nonattainment, the only way foo@omply with the
SO, nonattainment area requirements in the Regulation for Emissions Trading would be taatet ope
at all. We believe that not allowing CAIR affected units to operate unlessaithallocated SO
allowances under the Acid Rain Program is an unintended consequence of adding the SO
nonattainment area requirements to the Emission Trading Rule. Thereforepmenend that the

SO, nonattainment provision be stricken from the final rule. Compliance with the NOxtaionagnt
area requirements should provide the added restrictions that the DEQ intended farmmoaattareas.

RESPONSE This comment is acceptable and appropriate changes reflecting the intent of the
comment have been made to the proposal.

5. SUBJECT: Allow Facilities Located in Nonattainment Areas to Satisfy CAIRWance
Requirements through Transfers of Credits from Other Facilities @atamon Ownership and
Located in the Same Federally Designated Nonattainment Area

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (oral comments at public meeting)

TEXT: Mirant requests that facilities located in nonattainment areas be dltowatisfy its
CAIR allowance requirements through transfers of credits from otheitiésciinder common
ownership and located in the same federally designated nonattainment areaqUédss is supported
by the following information:

1. Virginia law requires that trading be allowed among private entitiessusiies trading would have
an adverse effect on air quality. A study prepared by ENVIRON and submittedu written
comments demonstrates that allowing trading will not have an adverse impactoaliy.

2. ENVIRON'’s findings are consistent with those of the DEQ in approving a Cddserge among
the Commonwealth of Virginia, Maryland, and USEPA to addresg @&iiissions from the Mirant
facilities in Maryland and Virginia. That Consent Decree was entereedier& district court. In
support of that entry, DEQ specifically found that what amounts to emission all®adtg -- over
control of NG emissions at the Mirant facilities in Maryland to compensate for highissiems at
PRGS -- would have a beneficial effect on ozone levels in Alexandria, the IGA&sRington D.C.
nonattainment area and on water quality in the Chesapeake Bay. Both ENYRIDEQ’s findings
on this subject are consistent with EPA’s intent in developing CAIR as a toaldmssing regional
rather than local ozone issues.

3. PRGS is important to the reliable and efficient generation of elegindihe Washington D.C. area.



For example, PRGS is operating under a Department of Energy emergaactosupply power
while transmission lines are being upgraded. Moreover, PRGS is in proximityhigthand growing
load of the Washington D.C. area. Therefore it helps to meet voltage demand, lgspherana the
summer months when load is high and transmission efficiency is limited by hbeweat

4. PRGS has installed separated overfire air and low Bi®ners in compliance with the Consent
Decree. There are limited opportunities for any furthek l@ission reductions due to space
limitations and restrictions imposed by the City of Alexandria, which has pubtated its intent to
put PRGS out of business. Given these constraints, prohibiting transfer of alloteaRE&SS to
comply with the CAIR Rule calls into question the ability of PRGS to continue operafitisis due
to the fact that the fixed CAIR budget for Virginia is allocated annualgdb@n actual heat input of
the units subject to CAIR. If PRGS is not able to control to the average emissbarlprocure
allowances, each year its share of the budget will shrink. This ‘death ispgeacerbated because
PRGS emissions would be capped while other facilities can procure allovesmtesrease
generation to meet load demand growth.

Based on these considerations, Mirant requests that the Virginia CAIR talesaltransfer of
allowances among commonly controlled units in a federally designated mnomaita area.

RESPONSE These comments presented at the public hearing are a synopsis of moré detaile
comments submitted by Mirant via letter dated June 18, 2007. These same issuagssedad
more detail in the agency response to the Mirant written comments. For the eespibres
introductory request, please see response to comment 1. For the response to iteromejrplesrse
see response to comment 8. For the response to item number two, please see responsatté.comme
For the response to item numbers three and four, please see response to comment 10.

6. SUBJECT: Background

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT: In December 2003 (published January 2004), EPA first proposed the CAIR. It was
designed to cut emissions of 5&hd NQ in the eastern United States. CAIR was intended to be a
tool to implement the new national ambient air quality standards for fine partatter and 8-hour
ozone. A cap and trade program for power plants was envisioned as the means of implé¢neenting
CAIR emission reductions. The rule was finalized in March 2005 and published in tmal Fede
Register on May 12, 2005. Numerous petitions for reconsideration were filed. In eedpBAs
determined that its decisions in the final CAIR were reasonable and should not kedchang

States are required to develop their own regulations implementing CAIR dre¢besne subject to a
federal implementation plan (“FIP”). The Virginia General Assemb$ged legislation governing the
manner in which the Board could implement CAIR. The statute provides that thepsteifec CAIR
regulation must provide for participation in the EPA-administered cap and tradmdgstNG, and
SO, to the fullest extent permitted by federal law except that the Boarghrohipit EGUs located
within a nonattainment area from meeting their{\N{Dd SQ compliance obligations through the
purchase of allowances. Va. Code 8§ 10.1-1328(A)(5).

Based on this provision, the Board initially developed regulations that prohibitédicaléidties
within nonattainment areas in the Commonwealth from trading credits. Thosatimggdid allow
the Board to waive the trading restriction in certain circumstances and glstlyrallowed sources
under common ownership to trade allowances. At its December 2006 meeting, thal®oaddthe
nonattainment area provision to remove the waiver option and to restrict the tradilogvahces to
units within a single source. The Board then finalized the regulations at thaignee



RESPONSE Mirant’s description of the federal role involving CAIR is accurate; however,
the information in the last paragraph describing events at the state |eaeldsriate.

The development of the regulations to address CAIR began shortly after EPA prechtivgafinal

federal CAIR regulations in the spring of 2005, not after the Virginia Assepalsised legislation
concerning CAIR. The Board approved a proposed regulation in December 2005 which was
predicated under the statutory authority of 810.1-1322.3. Atrticle 3, Air Emissions Cuautici

contains § 10.1-1327 and 1328, was enacted thiteBoard approved the proposed regulation for

public comment. It should be noted that during the development phase every attemptieés m

ensure full public participation during process including the Notice of InitigllRéon Action, use of

an ad hoc group, and public comment on the proposed regulation. Mirant did not request totparticipa
in the ad hoc group nor provide any public comment on the proposed CAIR regulations.

The General Assembly has consistently provided very specific guidarardiregthe Board’s
regulations pertaining to emissions trading and the situation with CAIR isfecedtf, evidence the
entire new section of law to address the substance of the state regulation noeintples federal
CAIR program. This particular legislative action granted explicit authander 8.10.1-1328 A 5 for
the Board to “prohibit electric generating facilities located within a taimaent area in the
Commonwealth from meeting their NOx and S8©mpliance obligations through the purchase of
allowances from in-state or out-of-state facilities.” As expdiin the response to comment 1, this
language authorizes the board to prohibit a source located in the Northern Virganfeoan obtaining
emissions allowances from other sources outside of Virginia even if thosessaareclocated in the
same federal nonattainment area to use for compliance purposes with Veguration.

The proposed regulations were changed based upon two criteria: (1) new provistateslais
Article 3, Air Emissions Control, and (2) public comment. Significant changesavesult of
comments received by EPA, particularly their concerns that the regulatbosntain any provisions
that may affect the ability of sources to trade. EPA indicated that “soefsions would hinder EPA
approval of the state SIP and impact the state’s participation in the EPAisténeid CAIR program.”

As explained in the response to comment 1, provisions were added to ensure that thentaptem

of the nonattainment area requirements would not interfere with operation of thé AdRArading
program. The addition of 9VAC 5-140-1061 and 2061 were the result of extensive collabordtion wit
EPA to ensure that the regulations did niotder EPA approval of the SIP and would mopact the

state’s participation in the EPA trading program.

Second, Mirant argues that the proposed regulations did allow the Board to waivditite tra
restriction in certain circumstances. The reasoning for removal of tkernpaovision is found in the
response to comment 1.

The third issue concerns the trading of allowances among sources of common @unigsim, in
the last paragraph Mirant states that the proposed regulations “... arguakwiyteiources under
common ownership to trade allowances.” As explained in the response to comment 1, this
interpretation is incorrect.

No changes have been made to the proposal based on this comment.

7. SUBJECT: Deviations from Federal CAIR Program

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT: EPA promulgated CAIR to address the interstate transport o&SONG from
fossil-fueled EGUs. CAIR is not designed to address local nonattainment issuathdwisrdesigned



to address ozone issues on a regional basis. See 70 Fed. Reg. 25163 (May 12, 2005). EPA believes
that a cap and trade program is a cost-effective and efficient meanglefmenting CAIR. EPA
encourages states to participate in the federal cap and trade prodnangtaktates are not required to

do so.

If a state chooses to implement CAIR through EPA’s trading program, thetatdensist adopt the
model rule developed by EPA. A state may only deviate from the model rule irathese It may:

1. include all trading sources affected by thexNBIP Call in the ozone-season CAIR NC€ap
and trade program;

2. develop its own NQallocation methodologies; and
3. allow individual units to “opt-in” to the cap and trade programs.

State regulations that deviate from the model and cap and trade program inesuwyagt cannot
participate in the EPA-administered trading program. See 70 Fed. Reg. 25162, 25232 (R205).

RESPONSE The fact that CAIR is a tool to reduce the transport of emissions does not
preclude the fact that it is a tool to achieve the NAAQS, as Mirant pointed out merdrs,

[CAIR] was designed to cut emissions of SMd NG in the eastern United States. CAIR was intenddikta
tool to implement the new national ambient air gyatandards for fine particle matter and 8-hozore.

The over-arching goal of any air quality program is to reduce pollution tcslthagl do not impact
public health. To argue that because EPA identifies a particular programchsceatddress regional
transport, it therefore should not or cannot be used to also address nonattainmeist asgaexchial
view; a view that Virginia cannot afford as we address the very seriogsadity issues facing the
more than two million people in Northern Virginia. Protection of public health is the minjective
of all air quality programs, regardless of how they may be marketed.

Mirant suggests that there are only three areas for states to deviatedrBPA Model rule. As
explained in the response to comment 1, EPA provided many options for states to devidie from t
model rule and still participate in the EPA administered trading prograuhelsesie three indicated by
Mirant.

No changes have been made to the proposal based on this comment.

8. SUBJECT: Authority and Goal for State CAIR Program

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT : The restriction on trading within nonattainment areas is contrary to the Genera
Assembly’s authorization for the Virginia CAIR, the goals of the regulgioygram, and the
administrative record.

1. Statutory Intent

The Virginia Code provides that Virginia’s CAIR should provide for participation in B¥&-E
administered cap and trade system forxN@d SQ to the fullest extent permitted by federal law. Va.
Code 8§ 10.1-1328(A)(5). The statute allows the Board to prohibit facilities located wi
nonattainment area from meeting their N&hd SQ obligations through the purchase of allowances
from in-state or out-of-state facilities. I1d. Accordingly, this provisiumst be read as providing that



the Board may restrict trading within a nonattainment area so long as suchioastdo not interfere
with Virginia’s ability to participate in the EPA-administered cap &ade program.

The Virginia Code also provides that no regulations promulgated by the Board shoubit pinehi

direct trading of air emissions credits of allowances between privatdriedumless the prohibition is
necessary to prevent an adverse impact air quality in Virginia. Va. Code §302B. Traditional

rules of statutory construction provide that when there are a number of relatezssthey must be

read and construed together in order to give full meaning, force and effechtoSee, e.g.,
Washington v. Commonwealth, 272 Va. 449, 455 (2006) (citing Ainslie v. Inman, 265 Va. 347, 353
(2003)). Accordingly, although Code § 10.1-1328 grants the Board the discretion to prohibit
purchasing by facilities in the nonattainment areas, such discretion maysoekercised when a
finding is made that the prohibition (i) is necessary to prevent an adverse impaajuality and (ii)
does not impair participation in the EPA-administered trading program.

The regulations also must be supported by the record and must be consistent with ¢ting statut
authority for developing the regulations. Va. Code § 2.2-4027. The record does not aopntai
information or evidence that the prohibition of trading under the Virginia CAIR wilkesthe goals of
the regulation or will improve air quality in Virginia. Accordingly, theukgory change made by the
Board at its December meeting is not based on the record nor was it congistéme statutory
authority for developing the regulations granted by the General Assembly.

2. Goal is Reduction of Regional Transport of Pollutants

The stated goal, throughout the development of the Virginia CAIR, is to protensagegional
transport of pollution. The purpose statement included in the regulation itself providiee thaal is
to mitigate “the interstate transport of ozone” and nitrogen oxides and sulfidedicx VAC 5-140-10
(NOx), 9 VAC 5-140-3010 (S9).

The record is replete with similar statements. The minutes from thdd®ey Ad Hoc Advisory

Group includes the specific conclusion that CAIR is directed at regional transpottution, not

local nonattainment issues. Minutes of Regulatory Ad Hoc Advisory Group on CAdR @atober 4,
2005 (summarizing September 29, 2005 meeting). Agency Statement TH-03 (January 2@d&)rpost
the Virginia Regulatory Town Hall provides that “The most recent authestagsessment of ozone
control approaches have concluded that, for reducing regional scale ozone traépgrtoatrol
strategy would be most effective, whereas VOC reductions are mostweffiacthore dense urbanized
areas.” Such statements support a conclusion that restrictions on trading witliainovent areas is
contrary to the goal of CAIR and will not, in and of itself, result in local air tyulaéinefits. The

record of the Virginia CAIR rule (9 VAC 5-140) is incorporated by referemt¢keese comments.

Accordingly, the changes made by the Board to the nonattainment areagm®disiing its December
meeting are not consistent with the stated goals of the regulation. Imé&changes are inconsistent
with statements in the record made both by stakeholder groups established to aidvaltperet of
the regulations and DEQ staff.

RESPONSE As explained below, the restriction on trading within nonattainment areas is
consistent with the Code of Virginia, the goals of the regulatory programharmdministrative
record.

1. Statutory Intent
The Board disagrees with Mirant’s conclusion that the Board'’s authority under A6de-§328 A 5

may be exercised only when a finding is made that the prohibition (i) is necespagyent an
adverse impact to air quality and (ii) does not impair participation in thedelAnistered trading



program. Mirant cites Washington v. Commonwealth, 272 Va. 449, 455 (2006) for the proposition
that in a situation where there are a number of related statutes, they meed bad construed

together in order to give full meaning, force and effect to each. That is simplgf manyules of
statutory construction, rules employed by courts to ascertain the intiet lefyislature when the
meaning of a statute is not clear. Rules of statutory construction arensatezed law in the

traditional sense and, therefore, do not take priority over statutory languageuhambiguous. The
language in 810.1-1328 A 5 is very clear and unambiguous; no statutory constructi@ssanec
Moreover, even if the language of Code § 10.1-1328 A 5 were deemed unclear, the intent of the
legislature in enacting the language of Code § 10.1-1328 A 5 is best ascertanoadidgring the
evolution of Virginia’s emission trading statutory provisions and the applicatiofevfirg statutory
construction principles applicable to that evolution and its most recent enactmentlef 2\of

Chapter 13, Code Title 10.1. In that manner Code 88 10.1-1328 A 5 and 10.1-1322.3 are appropriately
reconciled and harmonized.

Mirant references specific language in 8 10.1-1322.3 and takes the position thagdHis section of
the Code must be construed to limit the application of the new language of Cede0Titl Chapter
13, Article 3. A review of Virginia legislative enactments dealing withissions trading clearly
indicates that the enactment of Code Title 10.1, Chapter 13, Article 3 was thenltheseévolution of
legislative enactments dealing with emissions trading and was dnademprehensively deal with
what the Board’s regulations should and may address regarding the imptenesftthe federally
mandated CAIR and CAMR programs.

Mirant states that the Board’s discretion to prohibit trading can only be madis iécessary to
prevent an adverse impact to air quality.” The language in quotations is part ct thenkence of 8
10.1-1322.3 which states: “No regulations shall prohibit the direct trading of asiens credits or
allowances between private industrigs,ovided such trades do not adversely impact air quality in
Virginia.” The italicized language was added to § 10.1-1322.3 in 1999 and was one of many
amendments necessary to provide legal authority for the Board to adopt regulatiorsitianeet
the requirements of the federally mandated EPA NOx SIP Call program.

Section 10.1-1322.3 of the Code has been amended many times, each time addressmg specifi
regulatory issues under current consideration by the Board. It was amended in 2001 by 2001 Act
Assembly Chapter 580 to ensure a new source set-aside would be included in the Bpaedisng

to implement the federally mandated NOx SIP Call program. At the timegdb&ations were in

public comment and did natclude a new source set-aside. The new amendment stated:

The regulations applicable to the electric poweustry shall foster competition in the electric
power industry, encourage construction of cleam generating facilities, provide new source
set-asides of five percent for the first five plgars and two percent per year thereafter, and
provide an initial allocation period of five years.

The General Assembly not only required that the Board’s regulation include auee set-aside but
went so far as to include additional language to override certain reqoiseaigehe Administrative
Process Act (APA). Subsection 2 of the 2001 Acts of Assembly Chapter 580 stated:

2. That the provisions of this act shall not bastoued to require the State Air Pollution Control
Board to reinitiate the regulatory process fordbgelopment of the regulations required by this
act and that any changes made to comply with theigions of this act may be made following
the public comment period on the proposed reguiatapproved for public comment by the
State Air Pollution Control Board on November 80Q0

This was done so that the Board could incorporate the requirements for the new seasickese
without restarting the entire regulatory process, as would have been requirechardigAt The NOx
SIP Call program had a federally mandated submittal deadline thatvgéeesequired to meet.



Failure to meet the deadline would result in federal sanctions. The Generaibhssvas deliberate
and conscientious when it added the specific language to ensure that the Boaraf®nsgubuld
remain on track and be adopted in a timely manner so as not to jeopardize the stiyets atakt the
federal deadlines for the SIP submittal.

Section 10.1-1322.3 was amended again in 2004 after language in the 2003 Acts of Assembly
authorized the auction of all the new source set-aside allowances unbi€@xt&P Call. That
auction was conducted before the end of the 2004 fiscal year; however, during the 2004 Genera
Assembly session new language was added to ensure that no further auction of nevetsaside s
allowances could occur. On July 1 of that year the following amendment bedantiwef

The regulations applicable to the electric powedustry shall foster competition in the electric
power industry, encourage construction of cleam generating facilities, provideithout

charge new source set-asides of five percent for the five plan years and two percent per year
thereafter, and provide an initial allocation pdraf five years.(Emphasis added.)

As demonstrated, the General Assembly has consistently provided verycspeatifiery deliberate
legislative mandates regarding the Board’s regulations pertaining teiensisrading, ensuring no
ambiguities of its intent. The situation with CAIR is no different: evidenceitiee new section of
law adopted in 2006: Code Title 10.1, Chapter 13, Article 3. While this particulaategshction
does require that Virginia’s CAIR regulation must provide for partiaypaiti the EPA-administered
cap and trade system to the fullest extent permitted by federal law, ir@lsdgs an exception that
grants explicit authority under §10.1-1328 A 5 for the Board to “prohibit electrergimg facilities
located within a nonattainment area in the Commonwealth from meeting theirndCCa
compliance obligations through the purchase of allowances from in-state orsiateofacilities.”

If statutory construction is necessary, the ultimate objective is éstascand give effect to the intent

of the legislature. The Virginia Supreme Court has said, “In the constructiatugest the courts

have but one object, to which all rules of construction are subservient, and that is soraeseewill

of the legislature, the true intent and meaning of the statute, which are to bredjaghgiving to all

the words used their plain meaning, and construing all statutes in pari mategh manner as to
reconcile, if possible, any discordant feature which may exist, and make theflibdyaws

harmonious and just in their operation.” Lucy v. County of Albemarle, 258 Va. 188, 129-130 (1999).

The courts determined in Southern R. Co. v. Commonwealth, 124 Va. 36, 56 (1918), that a statute
applicable to a special or particular state of facts must be treataceaseption to a general statute
that is so comprehensive in its language as to cover all cases within the purthevaoiguage used.

In this way, and no other, can the two statutes be harmonized. Under this statutofty rule
construction, the language of Code §10.1-1328 which is “applicable to a special or peatitalaf
facts” i.e., the Board's regulations for CAIR, must be treated as an arartppCode §10.1-1322.3,
which provides very general guidance for emissions trading and even makesaete the Board’s
comprehensive authority to adopt regulations under Code 8§10.1-1308.

In Seehorn v. Seehorn, 7 Va. App. 375, 383 (1988), the courts ruled that a related statute cannot be
utilized to create doubt in an otherwise clear statute. The statutory cdnstpresented by Mirant
attempts to do just that. Mirant states that the language in Code 810.1-1328 A 5 mustrbedcons

with language in Code 810.1-1322.3 and under their rule of construction determines thadollowi

Accordingly, although Code § 10.1-1328 A 5 grahts Board the discretion to prohibit
purchasing by facilities in the nonattainment aysash discretion may only be exercised when
a finding is made that the prohibition (i) is nesa@y to prevent an adverse impact to air quality
and (ii) does not impair participation in the EPénanistered trading program..

! Subsection D of Item 383 of Chapter 1042



Mirant provides no explanation to warrant its particular interpretation whichspi&oceconstraints on
the Board's discretion granted in Code 810.1-1328 A 5. These constraints are predicatayl upon: (
provisions of Code §10.1-1322.3 pertaining to the prevention of adverse impact to air quality and (ii
participation in the EPA administered trading program. To restrict thelBadiscretion, granted
within statutory language specific to development of the CAIR regulation (&dii&-1328 A 5) to
statutory language that is general to the full compliment of emissemfiagrprograms for any

National Ambient Air Quality Standard (Code §10.1-1322.3) is flawed statutory ectistr based

upon the courts decision in Ingram v. Commonwealth, 1 Va. App. 335, 341 (1986). Ingram v.
Commonwealth states that a statute of specific or particular applicatimtcontrolled or nullified by

a statute of general applicatianless the legislature clearly intended such a result (emphasis added)
Code § 10.1-1328, which is specific to CAIR and the Board’s authority to prohibit trading in
nonattainment areas, is clearly “a statute of specific or particular aggtitand is, therefore, not
controlled by the provisions of Code §10.1-1322.3, a statute of general applications&oes
trading. Nor is there any legislative language suggesting thatdteeganeral statute (Code 810.1-
1322.3) should effect control as Code 810.1-1322.3 has not been amended since 2004.

The courts have also determined in Virginia Department of Labor & Indus#iestmoreland Coal

Co., 233 Va. 97, 103 (1987), that the General Assembly is presumed to have been cognizant, at the
time it acted, of all existing facts and circumstances bearing upon atidgeb its enactments. This
must be presumed to be true with regard to the General Assembly’s actions willtogba adoption

of Code Title 10.1, Chapter 13, Article 3 including the Board’s authority to prohibit trading i
nonattainment areas found in Code §10.1-1328 A 5.

The second caveat in the Mirant interpretation, subpart (ii), predicated thléBadiacretion with
participation in the EPA administered trading program. Every efforimeate during the
development of the proposal to ensure that the nonattainment area requirements wowdderet int
with participation by Virginia-regulated entities in the EPA-adminéextd¢rading program; however,
EPA expressed concerns with the approach used in the proposal. In particular, EBAceased
that the state CAIR regulation not contain any provisions that would hinder EPAdvapgf the
CAIR regulation and may affect the ability of sources to participateeifePA-administered trading
program.

The regulations, after careful negotiations with EPA, were modified prior ticefitogotion of the
Board to ensure that they would be consistent witbfate new provisions of §10.1-1328, including
full participation in the EPA-administered trading program. In addition, theatgus do not prohibit
the direct trading of air emissions credits or allowances betweenemhtstries as required under
10.1-1322.3. Every electric generating company within the Commonwealth maippgetially

within the EPA trading program and may trade or bank allowances between prdtegizies as
provided under 810.1-1322.3. However, the only mechanisms currently in place for such ¢rading i
through either the EPA administered NOx SIP Call program or, beginning in 2009, throldh/the
administered CAIR program. Therefore, the Commonwealth and EPA are nowemagtdhat the
state CAIR regulation does provide for participation in the EPA-admiadtap and trade system to
the fullest extent permitted by federal law.

Even if one were to accept the interpretation of statutory construction as pidseMeant, the
response to comment 9 clearly identifies the need to prohibit trading to preveneaiverslity
impacts in the Northern Virginia nonattainment area; therefore, both provisidres Bbard’'s
discretion as identified by Mirant are met.

The last sentence in Code 810.1-1322.3 proscribes regulations that prohibit direct trading of
allowances between private individuals. The sentence also makes ancex¢ppbvided such trades
do not adversely affect air quality in Virginia.” Code §10.1-1328.A.5, however, spegificaliorizes



the Board to prohibit electric generating facilities from purchasing NGOpmallowances to meet the
CAIR compliance obligations. It is not plausible to ascribe an intent to théategesthat the

exception to the proscription agaipsbhibiting trading in the last sentence of Code §810.1-1322.3
should apply to itauthorization for the Board to prohibit trading in Code 810.1-1328.A.5. This would
present an unlikely intent for a legislative body that has demonstrated itscspeditieliberate actions
regarding emissions trading. The more plausible reading, supported hylin#a of the emissions
trading statutes and other rules of statutory construction, is that the autboriagirohibit trading in
Code 810.1-1328.A.5 is intended by the General Assembly to be a stand-alone additieptbn to

the proscription against prohibiting trading in the last sentence of Code §10.1-1322.3.

2. Goal is Reduction of Regional Transport of Pollutants

Mirant identifies this goal as the only reason for the Virginia CAIR reguatand extrapolates very
limited aspects of the record to support this position. However, the record is oveirvghelkitear that
the protection of air quality is paramount and that trading for compliance wathlisked emissions
caps, in some circumstances, would be prohibited; making clear that regionspbttas not the only
objective of the regulations.

Townhall document (dated 8/05) makes numerous references to the explicit objectilies f
regulations and addresses additional issues other than “to protect against tegispalt of
pollution”, including the prohibition of trading in nonattainment areas. (Pertinenénefes have been
underlined.)

Section titled: Purpose
This section makes reference to the need to “protieginia’s air quality, its natural resources gmablic health
and welfare’

Section titled: Substance, NOx Annual Program

16: Use of allowances other than those allocaidhe source by the board may not be used to comply
nonattainment areasCompliance must be demonstrated on an annual,issied on a comparison of (i) the total
NOy emissions (expressed in tons) from each EGU duhiegreceding control period and (ii) the numbfer o
NOy allowances (expressed in tons) allocated for B& For the preceding control period.”

Section titled: Substance, NOx Seasonal Program

22: Use of allowances other than those allocaiebe source by the board may not be used to coimply
nonattainment areasCompliance must be demonstrated on an annua, limsied on a comparison of (i) the total
NOy emissions (expressed in tons) from each EGU duhiegreceding control period and (ii) the numbfer o
NOy allowances (expressed in tons) allocated for B& Eor the preceding control period.”

Section titled: Issues under Impact to Public

The NOx seasonal budget for 2009 is 1097 tonsthessthe current NOx SIP Call budget and stateréuires
that five percent of the budget be reserved for sewces. Some sources may need to install adalitommtrol
equipment, particularly those in nonattainment sugsathey will be unable to use purchased crealitsdmpliance
with the state program.”

Section titled: Issues under impact to Department

Disadvantages include the need for the Departnoergview the compliance demonstrations. More tinasy be
involved to ensure compliance with the programsfmurces located in nonattainment areas as theyomigyise

Board allocated credits for compliancew allocations will need to be computed evergryadter the initial five
year initial allocation. The new allocations wikked to be incorporated into the source’s budgetipe

Section titled: Economic impact

Source specific situations, i.e. age of equipmigpe and availability of control equipment, avaitabpace to
install equipment, etc. will vary from source tausme. Therefore, the estimate of cost per ton veay wildly
from source to source and some sources may chodake advantage of the option to purchase alloespgcept
sources located in nonattainment areas.

Section titled: Economic impact, beneficial imptat regulation is designed to produce
These emissions reductions will also enable the rfGomwealth to meet the requirements under the coericy




measures of the maintenance plan for the Richmuoewt ¢hus ensuring the maintenance of air qualitgeintral
Virginia and throughout the stat@ he projected emissions reductions from sourc&8rginia are 33,143 tons of
NOx and 100,000 tons of SO

Section titled: Comparison with federal requiretselNOx Annual Trading Program (Part 11)

The Virginia regulation provides that NOx allowaratkcations other than those allocated to the lmnihe board
are not to be used to comply in nonattainment argags provision is included in order to ensuratttfirginia is
able to meet its obligation to restrict emissidme tontribute to nonattainment or interfere withimenance of
the NAAQS within the Commonwealtinvhile still providing the ability of the affectesburces to participate in the
EPA administered emissions trading program.

Section titled: Comparison with federal requiretseNOx Seasonal Trading Program (Part 111)

The Virginia regulation provides that NOx allowaradkcations other than those allocated to the lmnihe board
are not to be used to comply in nonattainment arg@ags provision is included in order to ensuratttirginia is
able to meet its obligation to restrict emissidres tontribute to nonattainment or interfere withimenance of
the NAAQS within the Commonwealtinvhile still providing the ability of the affectesburces to participate in the
EPA administered emissions trading program.”

Section titled: Periodic review

3. To prohibit emissions which would cause or gbote to nonattainment of the National Ambient Suality
Standards (NAAQS) or interfere with maintenancéhefstandards.

5. To protect Virginia’'s air quality, its natunasources and public health and welfare.

No changes have been made to the proposal based on this comment.
9. SUBJECT: Nonattainment Area Restrictions Will Not Improve Air Quality

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT: There is no technical support in the record for the proposition that restrictimggtnadi
the nonattainment areas will improve local air quality. There is a nakedias®n the Virginia
Regulatory Town Hall that although the Virginia CAIR regulation addsessgional transport of
pollutants, such regulations are a means of improving air quality in local nonagtdiareas. But
there is no support for this statement in the record.

As demonstrated by the technical analysis performed by ENVIRON,Agmitirchasing in the
nonattainment area will not have any effect on attainment status, and will novenpcal air quality.
Whether purchasing is or is not allowed in the nonattainment areas does not matéecithe
attainment demonstration requirements of the region. In fact, as exjpilaitee ENVIRON analysis,
NOx acts as an ozone scavenger. Thus, limiting purchasing could result in higher ozibne loca

These conclusions by ENVIRON are consistent with findings by the VDEQ suppai@ongsent
Decree among Virginia, Maryland and USEPA. That Consent Decree has Ipb&cei since 2004

and was entered by the United States District Court for the Easternctt¥irginia in April 2007.

In that Consent Decree, Virginia agreed that over-control of &@issions from the Mirant facilities
in Maryland was the best way to address Mirant’s air quality impact ingi@reln effect, the
Consent Decree mandates over-regulation of Mirant's Maryland facdsies offset for the emissions
at the Virginia facility. The prohibition of trading within the nonattainmera areluded in the
Virginia CAIR directly conflicts with the Consent Decree. That Consentd®es based on findings
that over-controlling N@ emissions from the Mirant facilities in Maryland to compensate for less
control of NG, emissions at PRGS would reduce ozone formation in Alexandria, reduce ozone in the
Greater Washington D.C. nonattainment area and benefit water quality in tep€alee Bay and its
tributaries. See Declaration of Thomas R. Ballou, Director of the Offigér @uality Analysis,

VDEQ dated December 11, 2006. That Consent Decree, which Virginia ex@igiiprted, reflects
an arrangement that is effectively the same as allowing transferiggien allowances among
Mirant’s facilities in the Greater Washington, D.C. nonattainment areahwdhighat Mirant is asking



for in these comments.

Moreover, as noted above, there are statements in the agency record thatantd@ strategy is
appropriate for addressing regional scale ozone transport. In dense ulaaea air quality
improvements are most effectively achieved through VOC reductions. Se&gegcy Statement

TH-03 (January 2006) posted on the Regulatory Town Hall; 62 Fed. Reg. 60320 (Nov. 7, 1997). Thus,
the trading restriction is inconsistent with the stated goal of the rempgand will not improve local

air quality. There is no technical basis for imposing this restriction.

RESPONSE Mirant suggests that an air quality study conducted by ENVRON is consistent
with a Consent Decree made among the Commonwealth of Virginia, Maryland, and WsadRiress
NOyx emissions from the Mirant facilities in Maryland and Virginia, and becauesdiederal
Consent Decree, Mirant is, therefore, not subject to the nonattainment provisions ofAGe59140.
Mirant states: “That Consent Decree, which Virginia explicitly supporedidcts an arrangement that
is effectively the same as allowing transfer of emission allowances@Mirant’s facilities in the
Greater Washington, D.C. nonattainment area...”.

First, and foremost, nothing in the federal Consent Decree prevails over otherdgpégalations
and statutes, nor prevents Virginia or Maryland or the EPA from enacting oulgaimg other
applicable requirements or regulations. Since December 2005 the Mirant plantihap&rting
under a special order from the Department of Energy (DOE) (order No. 202-O+3jex under
Order No. 202-07-2). The Order provides for the limited operation of the Potomac RiveaGen
Station (the Plant) owned by Mirant Potomac River, LLC. The DOE Order andrtiei®iCAIR
regulations are separate and discrete; one has no bearing upon the other.

It should be noted that much of the content in the Consent Decree has been subsumedibg’'saryl
Healthy Air Act, which requires state-of-the-art S4hd NQ controls to be installed on the coal fired
power plants in the southern Maryland portion of Metropolitan Washington D.C. by 2009 and will not
permit the purchase of allowances for compliance. Currently, total NOxiensigeom these facilities

are estimated to be approximately 154.6 tons per day. By 2009, NOx emissions fefadiities

are estimated to be approximately 50 tons per day; a reduction of over 104 tons of iN€onsm

The reduction of NOx associated with the installation ofN@ntrols on the power plants in the
southern Maryland area were included in the attainment strategy moidelthg Metropolitan
Washington D.C. State Implementation Plan (SIP). These emissions redu@rensoivenough to

show through predictive modeling that the Metropolitan Washington D.C. area would nhesstor

than 85 ppb during the ozone season of 2009 (i.e., show attainment with the ozone standard). The
Consent Decree for Mirant was not used in the attainment strategy Stié féortthern Virginia
nonattainment area, (part of the metropolitan Washington D.C. nonattainment arage bleat
document was not finalized until April 20, 2007. To meet the June, 2007 deadline for submitting the
attainment strategy (SIP) for the Metropolitan Washington D.C., the conserg deg@ot timely,
therefore, all other possible controls needed to be considered.

Mirant also states that there is no technical support in the record for the powptbsitirestricting
trading in the nonattainment areas will improve local air quality. Therénai@ct, a number of
studies that show NjOemission reductions closer to the areas with poor air quality produce greater
reductions in ozone and smog and, therefore, better air quality than do reductions |lapaattat
distances from the nonattainment area. In the early 1990s, the Ozone TranspsstmEnt Group
(OTAG) in conjunction with EPA and 37 states was formed and charged withiagsbses
significance of pollutant transport and recommending control strategiesdiaeing that transport.
According to EPA, as published in the OTAG Technical Support Document, the OTAGtieapthe
level of air pollution science and information by an order of magnitude...” The sunafary
conclusions from the extensive body of knowledge gathered under the work of OTAG included,
among others, the following two key findings:



¢ Regional NOx reductions are effective in produaigne benefits; the more NOx reduced, the grelagebenefit.

o Ozone benefits are greatest in the subregions vdmigsions reductions are made; the benefits deereith
distance.

Virginia, as well as OTAG and EPA, is fully cognizant that reductions of bGth &hd VOC
emissions, inside and outside the nonattainment area, are necessary to achiegeahty atandards
in the Washington D.C. Metropolitan area. Again, quoting from the OTAG Technical Support
Document, EPA stated:

Ozone and precursor concentration reductions didhadaries of the nonattainment areas will be ssary,
together with VOC and/or NOx reductions within ti@nattainment areas, in order for the states tadstrate
modeled attainmentAs a result, EPA developed its post-1994 attaimtratrategy guidance for the 1-hour ozone
standard, calling for continued emissions redustiaithin the ozone nonattainment areas togethédr avitational
assessment of the ozone transport phenomenondingla recommendation for control measures aimed at
reducing boundary pollutant concentrations. (emistecded).

For the Washington D.C. SIP, Virginia DEQ used modeling that showed a reduction of 0.4 to 0.8 ppb
ozone at the most critical Virginia monitors (Aurora Hills and Mount Vernspetively) by

controlling Mirant at the level of the CAIR caps. Since this area’s modelmgmsration is not

showing predicted levels of less than 85 ppb (attainment) in the summer of 2009, \IDigia

considers the benefit of a 0.4 to 0.8 ppb o0zone reduction to be highly significant, especigttityah li

the penalties for this area should compliance with the NAAQS for ozone not be derednat2£09.

The penalties are steep and may necessitate even more draconiansriedsumplemented on the
citizens, small businesses, industry, and transportation sectors of the metnopalghington D.C.

area.

The Washington D.C. Metropolitan area is very heavily controlled, and in facntei of the most
heavily regulated areas of the country. Citizens are subjected to enhWheethicle testing, which is
some of the most stringent vehicle testing in the nation. They are also subjeatitiyaof area
controls such as limitations on VOC contents of architectural paint and coatingsresaither

products such as insecticide and hair spray. Small businesses are heaviigdrogaales on
automobile finishing, the sale of certain VOC containing products, by rules omgadistribution
causing gas stations to spend large sums of money on each gasoline pump, and on stringerg permit
requirements. Local, state, and federal government agencies spenarauggsaof money promoting
and facilitating carpooling, telecommuting, and the use of public transportatiore |Scatities are
purchasing wind power and installing more efficient traffic lights to rediesricity demands. These
controls are required due to the poor air quality in the Metropolitan Washington DaCT lee
following air quality programs have been implemented in the area as of 2002:

Point
Non-CTG VOC RACT to 50 tpy
NOx OTC Phase Il Budget Rules (DC only)
Expanded Non-CTG VOC RACT and State Point SouragRéons to 25 tons/yr
NOx SIP Call (MD)

Area
Stage Il Vapor Recovery
Phase Il Volatility Controls of Refueling Emissions
Reformulated Surface Coatings
Reformulated Consumer Products — National Rule
Reformulated Industrial Cleaning Solvents — Natidtale
National Standards for Locomotive Engines
Surface Cleaning/Degreasing for Machinery/AutommRepair
Landfill Regulations
Seasonal Open Burning Restrictions
Stage | Expansion (Tank Truck Unloading)



Graphic Arts Controls
Auto body Refinishing
Nonroad
1994 EPA Non-Road Diesel Engines Rule
1995 EPA Non-Road Small Gasoline Engines Rule, @hamd Phase 2 (handheld and non handheld)
1996 EPA Emissions standards for spark ignitionimeagngines
2002 EPA Emissions standards for large spark immigngines
Reformulated Gasoline (off-road)
Onroad
High-Tech Inspection/Maintenance (I&M)
Reformulated Gasoline (on-road)
Federal “Tier I” Vehicle Standards and New Car Evagpive Standards
National Low Emission Vehicle Program

Programs to be implemented by 2009 include:

Point

Clean Air Interstate Rule (CAIR) (VA and DC)

Maryland Healthy Air Act (MD)
Area

Additional phase-in of reductions from National bowotives Rule

OTC Mobile Equipment Repair and Refinishing (VA db@) Rule

OTC AIM Coatings Rule

OTC Solvent Cleaning Rule for VA and DC

OTC Consumer Products Rule - Phase | & Il

OTC Portable Fuel Container Rule - Phase | & Il

OTC Industrial Adhesives Rule

On-Board Refueling/Vapor Recovery Rule for LD Trag¢k004)
Nonroad

2004 Nonroad Heavy Duty Diesel Rule (negligible dfeéa by 2009)

Additional phase-in of technology rules implemengd2002.
Onroad

Heavy-Duty Diesel Engine Rule (2004)

Heavy-Duty Diesel Engine Rule (2007)

Tier 2 Motor Vehicle Emission Standards

I&M Program with Final Cutpoints

Transportation Control Measures (TCMs)

Vehicle Technology, Maintenance, or Fuel-Based Mes=s

Additional voluntary programs are being implemented by the following |ceslit

Arlington County, Virginia

Calvert County, Maryland

City of Alexandria, Virginia

City of Falls Church, Virginia

City of Greenbelt, Maryland

Fairfax City, Virginia

Fairfax County, Virginia

Loudoun County, Virginia

Maryland Department of Transportation

Maryland National Capital Parks and Planning Corsiois
Montgomery County, Maryland

Prince George’s County, Maryland

Prince William County, Virginia

Virginia Department of Environmental Quality
Washington Suburban Sanitary Commission, Maryland

These voluntary programs include:

Renewable Energy Programs
Regional Wind Power Purchase Program
Clean Energy Rewards Program




Renewable Portfolio Standards
Energy Efficiency Programs

LED Traffic Signal Retrofit Program

Building Energy Efficiency Programs

Green Building Programs

All of these control strategies result in reductions of both NOx and VOC emisdétstimated
reductions for VOC emissions range from 0.05 - 10.82 tons/day; reductions for NOioesiasge
from 0.28 - 128.76 tons/day.

Overall, the 2009 attainment plan for the Metropolitan Washington region includes doiztioas by
2009 of 87.10 tons/ day of VOC and 184.64 tons/day of nitrogen oxides (NOx). The plan may be
summarized as follows:

o 128.76 tons per day of NOx reductions through the regulation of point sources of pollution,
such as factories and power plants;

e 36.97 tons per day of VOC reductions from regulating area sources of pollution such as
architectural coatings, portable fuel containers, automobile repairpasdroer products;

e 42.50 tons per day of VOC reductions and 17.50 tons per day of NOx reductions from non-
road sources such as nonroad gasoline and nonroad diesel rules, emissions standgels for la
spark ignition engines, reformulated gasoline, and marine engines;

e 7.35tons per day of VOC reductions and 38.08 tons per day of NOx reductions from
initiatives relating to cars and trucks, the “on-road” or “mobile” sources bftmsi; and

e 0.19 tons per day of VOC reductions and 0.30 tons per day of NOx reductions from voluntary
measures spanning multiple source sectors.

Mirant states that:

...technical analysis performed by ENVIRON, limitingrphasing in the nonattainment area will not hawe a
effect on attainment status, and will not improseal air quality. Whether purchasing is or is alldwed in the
nonattainment areas does not materially affecatte8nment demonstration requirements of the reglarfact, as
explained in the ENVIRON analysis, N@cts as an ozone scavenger. Thus, limiting psiebaould result in
higher ozone locally.

In fact, the CAIR phase 1 emissions cap for Mirant is included in the estinra@uations from point
sources in the Metropolitan Washington SIP and is critical to the attainmeanhsieation of the
region. The reduction is significant particularly when compared to reduction®tr@ncontrol
options. If the cap were removed, the entire Metropolitan Washington SIP could lzkiplace
jeopardy. Itis estimated that the area will still have 384.74 tons/day of WSiens and 362.05
tons/day of NOx emissions after achieving the above mentioned reductions. Thesesnuadicate
that the concern Mirant raises over the issue of insufficient NOx emissiacs &s a scavenger for
ozone, thus providing a perverse justification not to reduce NOx from the Mirdiiyfasiunfounded.

Predictive modeling shows the area will not meet attainment for ozone by 2008sitiontrols for
VOC and NOx for both mobile and area source categories are already in placeegidhe
Establishing caps and restricting trading for the one coal fired power ipldong area that will operate
with only low NOx burners, not state-of-the-art N€bntrols, is reasonable and prudent action to
ensure all measures are being taken so that the citizens of Virginiacbinealthy air, particularly
when that cap will result in a reduction of 10.4 tons of NOx per day and is a cripeat a$ the
Metropolitan Washington SIP.

No changes have been made to the proposal based on this comment.

10. SUBJECT: Impact of Nonattainment Area Provision on Mirant



COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT : Additionally, removing the ability to trade from Mirant could impact its gbib
provide reliable, stable power supply in the Washington, D.C. area. PRGS has beeonclle
provide power when line outages occur and it is currently operating under the terfdsmdrtment of
Energy Order to do so. PRGS is also the source of generation closest to the higiwargllgad of
Washington D.C. As such, it can be critical to providing capacity and voltage sugpeniadly
during the ozone season when load is highest and high temperatures have an adeese eff
transmission line efficiency.

It should also be noted that reducing PRGS operation will result in increasitrigcgyegrices in the
region. Elevated electricity prices have an adverse affect on publib,hehith is disproportionately
burdensome for those on a fixed or lower income. See Kline and Keeny, “Mortalitgtikes from
Use of Low-Cost Coal-Fueled Power: An Analytical Framework.”

Moreover, PRGS has limited alternatives available to it to insta}f &&Dtrols because of (a) the very
limited space available and (b) the inability to obtain construction permitstfi@@ity of Alexandria
without unreasonable restrictions as evidenced by the City’s well publicizédighaving the Plant
closed (e.g., zoning litigation, nuisance litigation, resolution to close). ThagavBiQ emission rate
of units subject to the CAIR Rule is approximately 0.12 Ibs/mmBtu (“Target’Rafor a coal-fired
power plant like PRGS, this can only be attained using Selective Catadgliction. For the reasons
listed above SCR is not feasible at PRGS. This infeasibility was the tasig Consent Decree
between Virginia, Maryland, EPA and Mirant. In the absence of control techeslibgit would allow
PRGS to meet the ever lowering target\gdnission rate in Virginia (i.e., total NQ@llowances
divided by the total heat input), the proposed prohibition on purchasing allowances to comphewith t
CAIR requirement has the effect of forcing the plant to eventually shut down (tey hnav small the
difference between the Target Rate and PRGS rate).

More specifically, the budget for allowances in Virginia is fixed anddlee to be reduced by about
17% for 2015. That budget is allocated on the basis of the relative heat inputs, whisb are a
projected to increase because of demand growth, of each EGU in Virgiaianitfcannot meet that
target rate it will need to obtain allowances or reduce operations to complysnatlowance
requirements. If the unit is not able to obtain allowances, it must reduce oper&iioce future
allocations of allowances are based on past emissions (i.e., operations), the budgetrfy will
decrease over time resulting in the need for further operational reductionsr@eiThis “death
spiral” is exacerbated for a unit with an inability to procure allowancehbéf anits in the state have
the opportunity to purchase credits in response to load growth. As long as PRG&smargsabove
the Target Rate and its allowances are capped, it can never make up the lost ground.

RESPONSE Mirant states: “PRGS is important to the reliable and efficient gaoerof
electricity in the Washington D.C. area. For example, PRGS is operatingauDepartment of
Energy emergency order to supply power while transmission lines are beindaggra

Since December 2005 the Mirant plant has been operating under a special ordee fd@partment

of Energy (DOE) (order No. 202-05-3; extended under Order No. 202-07-2). The Order provided f
the limited operation of the Potomac River Generating Station (the Plant) owMidabt Potomac
River, LLC. DOE and determined that “an emergency existed in the CentrattméColumbia area
due to a shortage of electric energy, a shortage of facilities for the gemefeelectric energy, a
shortage of facilities for the transmission of electric energy and otheegaand that issuance of an
order would serve to alleviate the emergency and serve the public interest.”

The order noted that PEPCO (owner of the transmissions lines serving the Distitict| of



Columbia) would be installing additional transmissions lines to “provide a high lee&aific
reliability in the Central D.C. area, even in the absence of production fronfattite’ P

In a Letter dated May 31, 2007, from Mr. Kevin Kolevar, Director, Office of Etgigt Delivery and
Energy Reliability, DOE, to Mr. Robert Driscoll, COE, Mirant Mid-Atlantid C., in referencing the
above mentioned wording in the DOE Order, stated, in part: “Therefore, the Deparitnemnt
expectation is that there will be no need for an extension of Order NO. 202-07-2 beyopaatsoax
date of July 1, 2007, assuming the two lines are completed by that date.”

Letter dated June 27, 2007, from Kirk J. Emge, Vice President, Pepco Holdings, Inc., to David K
Paylor, Director, Department of Environmental Quality, states in part:

...you requested me to notify you when the installatf the new 230 kV circuits from Potomac ElecRmwer
Company’s (Pepco”) Palmers Corner Substation tBat®mac River Substation was complete. Pursoahat
request, this is to notify you that at approxima&I00 p.m. on Tuesday, June 27, 2007 these craugte
energized and the project is now considered complet

In light of the upgrades to electrical service by PEPCO completed in fegeodthis year and the
DOE decision not to extend the special order, Mirant’s argument that the operdtierpteint is
necessary for supplying reliable electricity in the central D.C. anea longer applicable.

Mirant indicates that it has done all it can with regard to installing contragbmgumt by installing
separated overfire air and low N®urners in compliance with the Consent Decree.

Low NOx burners were installed as part of a federal Consent Decree teerasablation in 2003 of
Mirant’'s NOx SIP Call permit limit for NOx emissions. Miriant’s SlRlQoermit, which was

effective in 2003, had a NOx limit of 1,019 tons per day. Mirant violated the permit liynits
approximately 1,000 tons. The negotiated Consent Decree for the 2003 violation NOzrewiss
approved by the federal court on April 20, 2007. In addition, Mirant has implemented a Trona
injection system to control SGn response to an EPA Administrative Compliance Order dated June of
2006. This EPA Order was issued in conjunction with the DOE Order to allow the facopetate

while upgrades were completed to the transmission lines.

DEQ activities pertaining to control technology at the Mirant facility flanfave been in conjunction
with the NOx SIP Call Consent Decree, DOE Order and EPA Order; not a refvéepermit request
pertaining to the installation of new control technology. It is not possible for DEQbstantiate
Mirant’s position that “PRGS has limited alternatives available to it tallf$Ox controls” as Mirant
has not submitted any request to the DEQ for a BACT determination for new ceatmbliogy. It is
unclear to DEQ as to exactly what additional controls, retrofit options or passstibr fuel switching
are feasible because the plant has not undergone a formal control technologynevevaluation
that a facility would be subject to under the major or minor new source review process

Mirant also argues that because the budget is fixed and will be reduced inotie glease of CAIR in
2015, Mirant will not be able to respond to projected demand growth like other units in thmy state
purchasing credits because their emissions will be capped.

By law, the initial allocation to a source subject to CAIR is for five ydarsegulation it is based

upon the three highest heat inputs for the years 2001 through 2005. . The cap for sources in
nonattainment areas is equal to the allowance under CAIR, therefore, Mitardtwexperience any
reduction of their emissions cap from 2009 through 2013. Subsequent allocations (and therefore,
Mirant’s subsequent cap) will be determined annually, based on the three hegrestfyheat input
from the previous five consecutive operating years. Therefore, the alotati2014 will be based
upon the three highest years of heat input from the years 2009 through 2013. Assumingttiat Mir



operates at a heat input level that meets its emissions cap during theefiysiars of the program it is
conceivable that Mirant will not have a reduction in allocations until the second phhseGAIR
program becomes effective. At this time the allocations faaalfces subject to CAIR will be
reduced due to a reduction in the state budget. This formula for the distribution of aisvuandly
represents a “death spiral”, but instead, is a method to reduce NOx emissnordeictrical

generating units subject to CAIR and is the intent of the program. Manyesarechoosing to install
pollution control equipment to offset the reduction in allowances allocations thagsuilt in the
second phase of the program.

The increased demand for electricity will be met through new sources comiing @n from
increased production of electricity from existing sources; many of whitimstall state of the art
pollution control technology. As a result, the allocations to Mirant may be reducsaever, it is
desirable from an air quality perspective, to have any demand growthromggh the operation of
either new or cleaner, more efficient generation, than from an uncontratiéty/fin a nonattainment
area.

No changes have been made to the proposal based on this comment.
11. SUBJECT: Conclusions and Recommendations

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT: Atits December 2006 meeting, the Board changed the nonattainment area provisions
to prohibit trading between sources under common ownership within nonattainment areas.
Additionally, the Board removed provisions that would allow owners the ability to obteaivar to
the trading restrictions imposed on facilities within nonattainment afidesse changes are not based
on sound science and will not further the air quality goals in those areas ofehefstedrdingly,

Mirant asks the Board to remove or modify the restriction on trading allowsmdesnonstrate
compliance with the CAIR requirements within nonattainment areas as distiesee.

There is no evidence in the record to support the conclusion that prohibiting trandifavanees
among facilities located in the Greater Washington, D.C. nonattainment dreaprove air quality.
State law requires that such a finding must be made before restrictioasliog thay be imposed.
There is evidence in the record that the intention of the regulation is to acjiessltransport of
pollutants and not to address local air quality. Mirant has provided technical support for the
conclusion that prohibiting trading in the nonattainment areas does not improverogelléy and
may, in fact, have negative local impacts. The prohibition on transfer in nonatthiamas should be
removed from the regulation.

The available technical information demonstrates that there is no advecseafifged by procurement
of allowances by facilities located within the Greater Washington, D.C.taomaent area. This
restriction should be removed from the regulation. Additionally, Virginia should ergstnading
among facilities under common ownership located within nonattainment aréefsnesl at the federal
level and that cross state boundaries. More significant reductions can edchreugh such trades,
and there will be a greater improvement to air quality on a regional basis. fumhsgon would be
more consistent with the goal of both the federal and Virginia CAIR of adagesgional transport of
pollutants as well as the spirit and intent of thexNCansent Decree to which Virginia agreed.

RESPONSE This is a summary of the arguments presented by Mirant and have been
previously addressed in the responses to comments 5 through 11.

No changes have been made to the proposal based on this comment.



12. SUBJECT: Supplementary Information

COMMENTER : Mirant Potomac River, LLC (“Mirant”) (written comments by letter)

TEXT: We are submitting the enclosed compact disks (previous submissions to the
Department of Environmental Quality) as additional comments on the Regutatiémissions
Trading Nonattainment Area Requirements in Virginia’s CAIR Rule (9 \BAChapter 140): (1) May
4, 2007 Comments on Draft Consent Order Between the Virginia Department of Envirdnmenta
Quality and the Mirant Potomac River Generation Station and Draft Ordpos$ed by the City of
Alexandria; and (2) May 22, 2007 Comments on Draft State Operating Pesnthe {Control of S@
from the Mirant Potomac River Generating Station.

RESPONSE Mirant submitted a petition to suspend the nonattainment provisions of
Virginia's CAIR regulation and DEQ suspended those provisions pending receipttafreddi
comment on those provisions. The final sentence (with added CAPS) of Miranttspetids as
follows.

"We look forward to working with the Board and DE@Qamending these regulations SO THAT THEY ARE
CONSISTENT WITH the record, the Board's statutartharity, environmental protection, sound sciemegable
electricity AND RECENT SETTLEMENTS OF LITIGATION AMNG THE COMMONWEALTH OF
VIRGINIA, UNITED STATES ENVIRONMENTAL PROTECTION AGNCY, STATE OF MARYLAND
AND MIRANT."

As explained in the response to comment 9, nothing in the amended consent decreerariany pe
prevails over other applicable regulations and statutes, nor prevents the govefmnoneehacting or
promulgating other applicable requirements.

No changes have been made to the proposal based on this comment.

13. SUBJECT: Allow Averaging Among Facilities under Common Ownership as a Compliance
Option to Meet the Emission Caps Imposed for Sources Located in Nonattainmesnt Are

COMMENTER : Dominion

TEXT : While the final rule allows trading or averaging among units at the sanigyffor
compliance with the emission limits (caps) in honattainment areas, theaddiections 9 VAC 5-
140-1062.B and 9 VAC 5-140-2062.B, which establish the BRissions compliance demonstration
for units and sources in nonattainment areas for the annyabhN@ozone season N@rogram,
respectively, now explicitly prohibit the use of averaging among sources tlniedgame ownership in
a nonattainment area. Facilities within the same nonattainment area andommahe@mncownership
should have the ability to comply in the aggregate. This would allow DEQ to meetldy qua
objectives by maintaining an overall emission cap on electric generatisguithin the specific
nonattainment area while allowing sources some flexibility to meet theeaggnts. To the extent
there are concerns with respect to air quality impacts from any partgmurce or unit in a
nonattainment area, there are provisions in the nonattainment area requirbatemtaitd allow the
permitting authority to address such issues on a source-specific basis.

This requested change is in full conformance with the law, which statastlie Board may prohibit
electric generating facilities located within a nonattainmentiardee Commonwealth from meeting

their NOx and SQ compliance obligations through the purchase of allowances from in-state or out-of-
state facilities.” (10.1-1328.A.5 of Virginia Code) This clearly affirmsBlard discretion to allow

trades among facilities under common ownership, particularly those that do not inualgledse” of
allowances.



RESPONSE As explained in the response to comment 1, the term “purchase,” as used in
810.1-1328 A 5 of the Code, is not intended to take on the meaning stated by the commenter.

No changes have been made to the proposal based on this comment.
14. SUBJECT: The Revised Nonattainment Restrictions Imposed Will Significantly
Disadvantage New, Cleaner Sources and Could Inadvertently Prevent NeesSgat Eligible for

NOx Allowances from the New Source Set Aside from Operating

COMMENTER : Dominion

TEXT : Due to changes made in the final rule regarding how alldwances from the new
source set aside will be allocated to new sources during the initial allopatiiod (2009-2013), the
nonattainment provisions as modified in the final rule could inadvertently imposetressithat
would not allow certain new units located in nonattainment areas to operate. Undeptsabr
issued in July 2006, new sources could request allowances from the new sourcde sstchsyear,
based on the unit’'s emissions during the previous control period. DEQ would subseqlomatig,al
on a pro-rata basis, the allowances from the new source set aside eacidgedine annual and ozone
season NQ programs during the 2009-2013 timeframe. In the final rule, DEQ now requires new
sources to submit a request for allowances from the new source set aside hy20@§ and will base
the allocations for the entire 2009-2013 period on a new unit’s emissions during the 2008 control
period. This change is significant in that it eliminates the abilityreva source that commences
operation after the 2008 control period from receiving any allocations from theoneve set aside
throughout the 2009-2013 timeframe. Since these units would have no allocatior afidiv@nces,
their “nonattainment emission cap” would be zero under the provisions pertaining taNO%IR
sources in nonattainment areas. While a new unit constructed at an existilygrfaald at least have
the ability to average with other existing units at the same facility, aomstructed at a “stand-
alone,” greenfield facility would have no compliance option under these provisions ectilvefy
would not be able to operate. We believe this is an unintended consequence as it\esseidial
curtail the construction of new, clean, state-of-the-art generation ittaionaent areas and/or restrict
the siting of new generation to existing sites.

For those sources that would still be eligible for allowances from the new sefir@side during the
initial allocation period, which would be limited to sources that commence operationsifoer or
January 1, 2006 but before January 1, 2009, the allocations would be based on how the units operated
during the 2008 control period. Consequently, in a case where a new unit comes online during the
latter part of either the 2008 ozone season control period or the 2008 annual control period, its
allocation from the new source set aside for each respective control pericti of €ae years 2009
through 2013 is not likely to be representative of the unit’s actual operations inuhsegquent years.
While units in attainment areas will have the option to purchase allowancethi&amnarket or to
average with other co-owned units or sources in the CAIR program to compensdi@J¥ance
shortfalls, new units in nonattainment areas and subject to the nonattainment tradingragohg
restrictions will be subject to a very restrictive emission cap with no odivatgd flexibility to

comply through trading or averaging. New units that would need allowances from tikeuree set
aside during subsequent allocation periods (beginning in 2014 and thereafter) woukelixew
constrained during their initial years of operation since the “nonattainnenemrission caps” would

be based on how a unit operated during its initial year or control period of operation.

RESPONSE This comment is acceptable and appropriate changes reflecting the intent of the
comment have been made to the proposal.

15. SUBJECT: The Expansion of Nonattainment Trading Restrictions tp&gld Curtail the
Operations of Sources That Have No Direct 3@ocations under the EPA Title IV Program



COMMENTER : Dominion

TEXT: The proposed rule published in July 2006 did not contain any provisions restricting
trading of SQ@ allowances for compliance purposes in nonattainment areas. In the final rule,
provisions establishing similar emission caps fog 8fat are imposed for NChave been established
for sources located in nonattainment areas. These added provisions will be vienyaticldor
existing sources and for new sources that do not receive direct allowanceERAdeAcid Rain
program since the states do not allocate anyali@wvances for CAIR and compliance with CAIR is
achieved through the surrender of existing Title IV, &{lbwances. Thus, both existing and new
sources subject to the nonattainment provisions of theAB@ual Trading Program that do not have
or receive direct Title IV S@allowances will under the provisions so established have a
“nonattainment area S@missions cap” of zero with no or very limited ability to average with other
units for compliance.

We believe this is an unintended consequence of these rules that could result ial peliebility
issues in ozone nonattainment areas, particularly if the geographic aliplicéithese nonattainment
restrictions expands beyond current boundaries and encompasses additionabrggrstictions
within the Commonwealth. For these reasons, we request the Board to either @xesive these
requirements for these units or establish a more reasonable and equitatdefroeenplying with
these requirements.

RESPONSE This comment is acceptable and appropriate changes reflecting the intent of the
comment have been made to the proposal.

16. SUBJECT: The Implementation Timeline for Nonattainment Area Requirements fpD8O
Not Comport With the Timeline Established in the Virginia Code

COMMENTER : Dominion

TEXT: The provisions of the nonattainment area requirements fopmSOVAC 5-140-
3061.A.2 require CAIR Sgunits to meet the nonattainment emission caps beginning in 2009. The
2009 date for implementation of the SCAIR program does not comport with the requirements of the
Virginia Code, which clearly aligns Virginia's implementation of CAIIRh the EPA program as
follows:

"Beginning on January 1, 2010, and each year caingnthrough January 1, 2014, all electric genegatinits
within the Commonwealth shall collectively be alted allowances of 63,478 tons of sulfur dioxid®4S
annually, unless a different allocation is estdigdsby the Administrator of the EPA.”

We believe the reference to 2009 in the final Virginig 8@nual Trading program rule cited above is
unintended. There are several other provisions of theA8@ual Trading Program rule that point to a
2010 start date for the SCAIR program requirements including the 0.50 “discount” for ap SO
allowance allocated for a control period in 2010 through 2014 (9 VAC 5-140-3020.B - Definiaon of
“CAIR SO, allowance”) and the CAIR Opt-in process (9 VAC 5-140-3840). In addition, a 2010 start
date for the S@budget is clearly articulated in DEQ’s Final Regulation Background Daaisnre

both the Brief Summary section (p.3) where it states:

"Virginia’s SO, annual budgets are 63,478 tons in 2010 through 2h@ 44,435 tons in 2015 and thereafter.
Beginning January 1, 2010, electric generatingsunith a nameplate capacity greater than 25 MWEkbwil
subject to the provisions of this part.”

and in the Substance section (p. 8) where it states:



"3. The SQ annual trading budgets for EGUs are (i) 63,478 fon each control period in 2010 through 2014,
and (ii) 44,435 tons for each control period in 2@hd thereafter."

Accordingly, we request DEQ correct the technical discrepancy noted abovedifig tiee regulatory
language in 9 VAC 5-140-3061.A.2 to reflect the 2010 date codified in Virginia law.

RESPONSE This comment is acceptable and appropriate changes reflecting the intent of the
comment have been made to the proposal.

17. SUBJECT: Reinstatement of the Nonattainment Waiver Provisions for CAIR Sources That
Do Not Receive Title IV S@Allowances and/or New Sources Not Eligible to ReceivgtNO
Allowances from the New Source Set Aside

COMMENTER : Dominion

TEXT : In the final rule, provisions that would have allowed the Board to grant to a CAIR unit
or CAIR source a waiver from the prohibition on trading allowances to demonstnapdiance in a
nonattainment area were removed with no explanation. Since the original laagyargposed would
have provided the Board the authority to include in any permit allowing for suclvarwach terms
and conditions that the Board determined were necessary to ensure thaCANRunit or NG
CAIR source would not cause or contribute to a violation of an air quality standafdaadtainment
condition,” we question the removal of this option in the rule.

Such a waiver could, for example, be applied to new sources that are meeting &testin Air Act
requirements for new sources in nonattainment areas, including NSR emi$sits afid lowest
achievable emission rates (LAER), that do not receive diregt@l®wances from the “core emission
pool” and are subject to the limiting constraints associated with allocat@ngtie new source set
aside as described above. A waiver from the i&$attainment provisions could also apply to CAIR
sources that do not receive direct;30owances under the Clean Air Act Acid Rain provisions.

RESPONSE The reasoning for removal of the waiver provision is found in the response to
comment 1.

No changes have been made to the proposal based on this comment.
18. SUBJECT: Invalid Issues

COMMENTER : Dominion

TEXT: The commenter included comments relative to the allocation of allowances and the
trading budget under the CAIR program.

RESPONSE Those provisions are beyond the scope of this regulatory action and are not
included in this summary and response document.

No changes have been made to the proposal based on this comment.
19. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Mary C. Harris and James Eady, Alexandra, VA

TEXT : As residents of Northern Virginia, a nonattainment area for ozone and pagscwat
wish to register our strong support for the above referenced regulations asl djoybte Board.



These rules were developed and recommended by DEQ following a consultatives pmo€AIR and
authorized by the Virginia General Assembly in the Clean Smokestacks Lawse fTihes were
adopted by the Board after extensive review, stakeholder input and public conweentge the
Board to move forward with the implementation of these regulations and set the possdde
effective date.

These rules should not allow any waivers from the prohibition of emissions tradingpn attainment
area for nitrogen dioxide and sulfur dioxide, as stipulated by the Virginia @AéRn its present
form.

Specifically, we strongly support the Board's decision to eliminate poogisif 9 VAC 5-140-1061/-

2061 that would have allowed for a waiver from the prohibition on trading allowancbsésitect to
annual NQ and ozone-season N@mission caps) to demonstrate compliance in nonattainment areas.
MWAQC and the states have approved a SIP to meet the NAAQS for ozone. Agdordi

information from MWAQC, photochemical modeling in the SIP shows that thedw@ssion

reductions associated with the prohibition of emissions trading are required tchlerivgshington
DC-VA-MD region into attainment of the ozone standard.

Additionally, it has been well documented from EPA benefit-cost analyses amdiatilar studies
that PM, s emissions contribute the majority of health impacts from air pollution. Iseastady of
five power plants located near the Washington D.C. area, Levy et al. found thammual basis,
PM, s emissions from these plants were responsible for 270 deaths, 78 cardiovascular hospital
admissions (CHA), and 190 pediatric asthma emergency room visits (ERVg ifdjoortantly, the
health benefits from reduced B¥emissions resulting from the implementation of Best Available
Control Technology were estimated to be 210 fewer deaths, 59 fewer CHA and 140 feateicpedi
asthma ERV annually. Since N@nd SQ are precursors of secondary Pt is essential that these
emissions be significantly reduced in this area. The no-trading provision\irgi@a CAIR
regulation for nonattainment areas will allow this to happen in a timely manneefdiee we also
support the Board's decision to add provisions in 9 VAC 5-140-3061 that prohjdnag{dg as a
means to demonstrate compliance in nonattainment areas.

There are additional benefits to Virginia and the region from a prohibition ongradhonattainment
areas. These are the reduction of mercury emissions in the Chesapgalkel Bs tributaries. EPA
has documented that the major initial reductions of mercury under the Clean AuriBule will be
achieved mainly as a "co-benefit" of the implementation of CAIR enmssiductions. The
regulations as adopted by the SAPCB enable these co-benefits to be realihgdocaduch sooner.
The economic benefit of reduced acid and mercury deposition in the Bay and \ivgiaravays
alone is substantial and exceed the estimated cost of CAIR compliafg@Wisrin non attainment
areas.

We believe that NQand SQ reductions resulting from the Virginia CAIR regulation with its no-

trading provision are critical to achieving attainment of ozone angkRMNorthern Virginia and

strongly urge the Board to uphold the no-trading provisions in the Virginia CAIR tegula
RESPONSE Support for the proposal is appreciated.

20. SUBJECT: Support clean air standards in nonattainment areas.

COMMENTER : W. Bruce Overbay, Alexandria, VA

TEXT : At the risk of greatly over-simplifying what | appreciate is a \@mptional and
economically, for some at least, charged issue, it seems to me that the pegpmtiaads, plans and
regulations were intended to protect are being overlooked. Robbing Peter to pay Raularkgvith



some standards, like gasoline mileage, but it has no place when it comes &ircéandards.

e Presumably there are good reasons why the fedevaligment has set national air quality standards.

e Presumably there are also good reasons why MWAQIGenstates have approved an air quality plangetm
those standards.

e Presumably, there are also good reasons why thelBaa adopted regulations concerning the emissibN©Oy
and SQ and emission trading.

e Presumably, when the standards, plans and reguatiere adopted everyone involved knew they woaide
economic hardship on those that would be requembinply, but it was decided that the benefitshef t
standards, plans and regulations outweighed trashias.

e Therefore, why shouldn't all people be allowed éméfit from the standards, plans and regulatioosjust those
in attainment areas? Why should people in nonattait areas be forced to breathe bad air becauseacies
don’t want to comply with the standards in thoseaaf

e Trading is a means of denying people in nonattaniraeeas to enjoy the air that meets the same eliean
standards that those in the attainment areas bémefi.

e Companies in nonattainment areas must be requireiher play by the rules or not be allowed torafeuntil
they do.

As | said, | appreciate this greatly over-simplifies the issue, but tinnyl@ any citizen in this country

be denied the benefits of federal, state and local government clean dardsgjust because

companies don’t want to incur what they knew would be costs to comply? It is incumbent upon the
state of Virginia to vigorously enforce the standards regardless ofdhe ¥irginia should not waiver

in its resolve to afford all of its citizens the benefit of clean air th&ast Ineets the minimum federal
standards.

RESPONSE Support for the proposal is appreciated.
21. SUBJECT: Support clean air standards in nonattainment areas.

COMMENTER : Peter Pennington, Alexandra, VA.

TEXT : If one looks at old maps of Alexandria one can find sites that held gas works, tanning
factories, etching works and all manner of industries that in this day and agkengbble permitted in
a residential area. Burning coal for power must surely fall into thagagtéen 2007. | understand the
reasons for precise regulations, grand-fathering etc. etc., but the equati@doomneo profit versus
health. And the detriment to health from just this one plant is significant. Thiapparent at
hearings before the Board. | strongly recommend that no leeway beagivierant that would allow
them to attack the health of the citizens of Alexandria or Arlington and that on iafweiotethe EPA
really examines the effects of coal burning generating stations. Takéaut of Ontario's policy
decisions.

RESPONSE Support for the proposal is appreciated.
22.  SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Roger Waud and Katie Barta, Alexandra, VA.

TEXT : As residents of North Old Town Alexandria we and our neighbors are very directly
affected by the toxic emissions from the Mirant Potomac River GenerdtitigrS As residents in
this nonattainment area we are alarmed at any possibility that Miradtlm®alllowed to trade for
emission credits to increase its emissions above NAAQS.

We strongly support the regulations as adopted and support the prohibition of emissionsitrading
nonattainment areas (such as ours) as stipulated by the Virginia CAIR ieséhpform. We
therefore strongly support the Board’s decision to eliminate provisions of 9 VIMD-8:061/-2061



that would allow for a waiver from the prohibition on trading allowances (with regpaanual NQ

and ozone-season N@mission caps) to demonstrate compliance in nonattainment areas. We also
strongly support the Board’s decision to add provisions in 9 VAC 5-140-3061 that prohitra8i@g

as a means to demonstrate compliance in nonattainment areas. The advérefféaalfrom NQ

and SQ emissions, and especially the Pdmissions that accompany them, are well known in the
medical community.

In sum, it is our fervent hope that the Board will uphold the no-trading provisions inrtfiei&ICAIR
regulation.

RESPONSE Support for the proposal is appreciated.
23. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Andrea Grimaldi, Alexandria, VA

TEXT : | support of the State Air Pollution Control Board's decision to add provisions in 9
VAC 5-140-3061 that prohibit Srading as a means to demonstrate compliance in nonattainment
areas and | urge the Board to uphold the no-trading provisions in the Virginia CAlIRti@gaind to
eliminate provisions of 9 VAC 5-140-1061/-2061 that would have allowed for a waiver from the
prohibition on trading allowances (with respect to annuay I ozone-season N@mission caps)
to demonstrate compliance in nonattainment areas.

It's a disgrace and a travesty that the Mirant plant or any electecagenentity operating in a ozone
nonattainment area, such as Northern Virginia, could essentially recgeeaut of jail card free" by
purchasing pollution credits from an outside area and receive a waiver fromgr@atR

requirements. If Mirant or any other electric generator entity ishietta meet CAIR then they are

not fit to be in operation and should certainly not be allowed to pollute the environment and endange
the health and well being of the residents of Northern Virginia and the greaskington DC

metropolitan area.

RESPONSE Support for the proposal is appreciated.
24. SUBJECT: Support Prohibition of Emissions Trading in Nonattainment Areas

COMMENTER : Senator Patricia S. Ticer, 30th District, Senate of Virginia

TEXT : 1fully endorse the board's CAIR regulation that no trading be allowed in
nonattainment areas.

RESPONSE Support for the proposal is appreciated.
25.  SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Delegate David L. Englin, 45th District, Virginia House of Delegates

TEXT : I strongly support the regulations as adopted and support the prohibition of emissions
trading in nonattainment areas, as stipulated by the Virginia CAIR rule pmesent form. Moreover,
| strongly support the City of Alexandria's position on this issue.

RESPONSE Support for the proposal is appreciated.

26. SUBJECT: Support Prohibition of Emissions Trading in Nonattainment Areas



COMMENTER : Delegate Adam P. Ebbin, 49th District, Virginia House of Delegates

TEXT : 1fully endorse the board's CAIR regulation that no trading be allowed in
nonattainment areas.

RESPONSE Support for the proposal is appreciated.
27. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Dennis Carroll, Alexandria, VA.

TEXT : I strongly support the Regulation for Emissions Trading: Nonattainmens Area
Requirements (9 VAC 5 Chapter 140) provision, as supported by the Virginia St&ellatron
Control Board. | believe that Mirant is responsible for many sicknesses atid dethe Northern
Virginia area, especially in Alexandria. My close friend, Norma Be#id difter moving to a
condominium that is near the Mirant plant. She lived near the plant for only a few mdoties be
dying abruptly at the young age of 36(!) in 1993. An autopsy found no cause for her abrupt éeath. H
friends feel strongly that she died because of harmful particulate rettexame from the Mirant
plant. How many more of our friends and family must die?

RESPONSE Support for the proposal is appreciated.
28. SUBJECT: Support prohibition of emissions trading in nonattainment areas

COMMENTER : Debra Jacobson

TEXT: As an alternate member of the ad hoc regulatory advisory group on the CAlRdule a
a resident of Fairfax County, this letter expresses my strong suppor foortiments filed by the
Southern Environmental Law Center, the American Lung Association of Virginéathe Virginia
League of Conservation Voters. These comments oppose the reopening of tha CikdR rule for
further change.

DEQ and the Board should be commended for adopting an excellent rule, and proposed changes to the
rule should be rejected. In its preamble to CAIR, EPA notes that several cauMiggnia

(specifically Fairfax and Arlington) are expected to fail to reatdirahent of the ozone air quality

standard by 2010 even if the EPA’s model CAIR is adopted. However, the EPA provided stat
substantial flexibility in its model rule to provide an alternative allowatlogation approach to meet

state objectives in improving air quality.

In order to promote attainment of the NAAQS for ozone, the Board is to be applaudedziogudrh
alternative allowance allocation approach — restricting the trading ofj@rtroxide allowances in
nonattainment areas. As a resident of Fairfax County diagnosed with astisnadditional public
health protection is important to me and other residents of Northern Virginia whofsuifiethe ill
effects of air quality nonattainment.

RESPONSE Support for the proposal is appreciated.
29. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Ana l. Prados

TEXT : 1live in Fairfax County, Virginia and wish to comment on the trading provision in the



Virginia CAIR regulations. | applaud DEQ's continued commitment to not ataing of pollution
credits in non-attainment areas. In fact, DEQ’s own recent model runs shoWetGAIR NQ cap

in northern Virginia would help decrease ozone by about 0.4 ppb in the DC metro area, aaladaside
reduction given that the area exceeds the ozone NAAQS by less than 1 ppb. Givestitigeaaii
quality problems in northern Virginia, | urge you to adopt the Virginia CAIR fiegulations without
additional changes, as they are needed to protect public health and bringauimtegattainment.

| also wanted to add that one of the largest point sources in the DC metro areaatiigodirer plant
in Alexandria, continues to lead to SRAAQS exceedances in Alexandria, in addition to continuing
to expose citizens to PM, and toxic air pollutants. This provision would also help protect their
continued exposure to elevated,SOncentrations.

RESPONSE Support for the proposal is appreciated.
30. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Elizabeth Chimento

TEXT : 1fully support the regulation that prohibits trading emission credits 8O PM 5
in nonattainment areas. Since the Alexandria Mirant power plant is located int@inoment area for
ozone and PW, this regulation will benefit the health, not only of Alexandrians, but also of those
residing in the entire metropolitan region.

Also, because downwash at the facility already threatens public healémt Mlirould not be allowed
to trade emission credits which will worsen the downwash factor and esicadalt public health risks.

Dr. Jonathan Levy's landmark study of the health effects ofsPfdm power plants in the
Washington, DC area, including the Alexandria Mirant plant, documents the extendikesffeats
relating to both primary and secondary BNEnvironmental Health Perspectives, 2002, "The
Importance of Population Susceptibility for Air Pollution Risk Assessnfefitase Study of Power
Plants Near Washington, D.C.").

Mirant must not be allowed to trade N@nd SQ credits which result in secondary PMncreases as
well as increases in health effects in a region already categosizeB M s nonattainment area.

Due to these reasons, it is imperative that the Board's CAIR stipulation fodpidalding emission
credits in a nonattainment area remain intact.

RESPONSE Support for the proposal is appreciated.
31. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Laura Dely

TEXT: The Washington DC metro area, including Northern Virginia, fails to meetadeder
clean air standards for ozone and fine particles, both damaging to resgiestithyand human well-
being. Electric utilities such as the Mirant power plant in Alexandria arefahe largest single
contributors of ozone-creating nitrogen oxide and noxious sulfur dioxide in the D& anedr. And
this plant is entirely unnecessary for the region's power supply needs.

As you know, these pollutants contribute to the formation of ground level ozone and air-berne fi
particles in the DC metro area and contribute to the enormous nitrogen load deaisithie
Chesapeake Bay. | urge you to restrict the trading of nitrogen oxides and sulfde dibawances in



areas such as the Washington metropolitan area, which do not meet fedarairdeandards.

| request that DEQ implement the final regulations in Virginia’s Chsiamnterstate Rule as written,
with no further changes.

RESPONSE Support for the proposal is appreciated.
32. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Sierra Club, Virginia Chapter

TEXT : First, we wish to thank the Virginia Department of Environment Quality for its
continued efforts to reduce N@nd SQ in nonattainment areas through the no-trading provision for
nonattainment areas in the Virginia CAIR rule. We wish to request that DEQeqmi¢he final
regulations in Virginia’s CAIR with no further changes.

The Washington DC area, including northern Virginia does not meet the NAAQS for eibiner @z
PM s, with electrical utilities such as the Mirant-owned PRGS in Alexandrieghmie of the single
largest contributors to NQand SQ in the DC metro area. In addition, the PRGS is still causing SO
NAAQS exceedances in Alexandria, where residents continue to be exposed to verydigyoflev
pollutants from the PRGS. For all these reasons, we urge you to restriatiihg of NG and SQ
allowances in nonattainment areas such as the Washington DC metropolitan area.

It is our understanding that DEQ has performed CMAQ model runs with updated emissithies f
PRGS and the Possum Point Power Plant to reflect the Virginia CAIR rule atidethasult of these
modeling runs was a 0.4 ppb reduction in the 8-hour ozone design value for the Washington
metropolitan area. Since recent CMAQ model runs indicate that the D@ anedr will not meet the
ozone NAAQS by less than 1 ppb, it is evident that the no-trading provision in the VEditiRarule
has important consequences for ozone attainment in the DC metro area and thus fraerhagdtibl
perspective.

Moreover, if Virginia were to allow power plants in the Washington Metropoliteraitainment area
to buy NQ( emission credits, EPA would likely render the just-submitted 8-hour ozone SIP
unapprovable, requiring the Commonwealth to find new control measures that can becimbgdicim
time to meet the NAAQS in 2009.

Finally, because secondary PMan be formed up to hundreds of kilometers from a source emitting
SO, the main precursor to PMformation in the eastern U.S. this provision is likely to have
important repercussions not just for attainment in the immediate DC metro ara, regions
downwind along the northeastern U.S.
In summary, we believe that the no-trading provision in DEQ’s CAIR is vepgiitant for bringing
the DC Metropolitan area into attainment and for the protection of public health, aldEQy®
implement the Virginia CAIR Final Regulations.

RESPONSE Support for the proposal is appreciated.
33. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Poul Hertel

TEXT: 1wish to express my strong support for the prohibition of emission trading in
nonattainment areas, as stipulated by the Virginia CAIR rule. Spegijfitatrongly endorse the



Board’s decision to eliminate provisions of 9 VAC 5-140-1061/-2061 that would have allowed for a
waiver from the prohibition on trading allowances to demonstrate compliance in monatihareas.

According to the Economist (June 2-8th leader on page 13 titled “Cleaning up”) “In 20033dhe m
recent year for which figures are available, America’s power-gengfatisiness, arguably the world’s
biggest single polluter spent a rather smaller proportion of its revenues onhia&did America’s pet
food industry.”

So far from the non-trading being a detriment to the power industry, the Boardissagill benefit

the industry in the long run. As the Economist points out, “Cleaner energy means new teefinolog
and money to be made.” However, in the short and long term the exclusion of tradiabfe vit
keeping nonattainment area designation from becoming a hollow shell that cank tdwerd

ensuring compliance with the NAAQS.

RESPONSE Support for the proposal is appreciated.
34. SUBJECT: Support prohibition of emissions trading in nonattainment areas.

COMMENTER : Southern Environmental Law Center, American Lung Association of
Virginia, Piedmont Environmental Council, Virginia League of Conservation Voters

TEXT: As we stated in our comments filed September 8, 2006:

We strongly encourage DEQ to take advantage ofydweet . . . to improve air quality in the Commoraith.
Foremost among these tools is the authority toiceshe trading of nitrogen oxide (NCand sulfur dioxide (S§)
allowances in nonattainment areas. . . . [I]t talhat DEQ prohibit sources in ozone and,RMonattainment
areas from meeting their compliance obligationsulgh the purchase or acquisition of any allowaraather
from in-state or out-of-state facilities - as sfieally authorized under Va. Code 8 10.1 -1328(A)(5

Accordingly, we applaud the Department for its decision to insist upon realicegvuict criteria
pollutants from sources located in nonattainment areas. We respectfullyt BE@ implement
these final regulations as written, with no further changes.

Last year, Virginia air quality monitors recorded 66 exceedances ofttbar&zone standard. Of
these, 51 were in Northern Virginia. According to EPA modeling, Northern Varguill fail to come
into attainment for ozone by the requisite June 2010 deadline - even with reductiorsefimasd
CAIR program. Thus, if Northern Virginia is to join Richmond and Hampton Roads iniagfaéine 8-
hour standard, innovative measures must be implemented. The Virginia Generabljtssem
appreciated this reality when it directed DEQ and the State Air PollutiomdC8aiard to develop
CAIR regulations that:

provide for participation in the EPA-administerexpand trade system for N@nd SQto the fullest extent
permitted by federal law except that the Board mahibit electric generating facilities located It a
nonattainment area in the Commonwealth from medhiag NOX and S@compliance obligations through the
purchase of allowances from in-state or out-ofesfatilities.

Va. Code Ann. 810.1-1328(A)(5). Consistent with this directive, DEQ has adopted a commonsense
approach to addressing the Commonwealth’s (and the region’s) most significaraligy dilemmas.

Chief among these is the failure of the Washington, D.C. Metropolitant8tdt&rea (MSA) to meet

the NAAQS, due in part to emissions from aging coal-fired power plants nearby ssilrehMirant
Potomac River Generating Station.

MWAQC - the entity certified by the Governor of Virginia and neighboringsgictions to prepare an
air quality plan for the Washington, D.C. MSA - has also sought additional controls en plawts in



the Northern Virginia nonattainment area. In developing its 8-hour ozone SIP, MVERGECted that
Virginia’s final regulations would be implemented as currently draftesk Bate Implementation
Plan: Plan to Improve Air Quality in the Washington, DC-MD-VA Region, May 23, 200KVAQC
relied on reductions from Virginia’s nonattainment cap as part of its plandet‘federal requirements
for reducing ground-level ozone, a principal component of smog, by 2009.”

MWAQC's reliance on Virginia’s nonattainment restrictions is based on sousedtiBc modeling
conducted by DEQ. According to current EPA emissions inventories, coal-firext ptamts and
other stationary sources will remain the second-largest source of niggke emissions (behind on-
road vehicles) in the metro region in 2009, after Phase | of CAIR has gone icto &ffdities and
related sources are predicted to emit 113 tons of pED day - 24.4 tons more than the eight
remaining top-ten sources combined. If Virginia's CAIR regulations aakaned to remove the
nonattainment cap, utility emissions would certainly exceed the 113 tons percaglgunodeled for
2003.

To bring the Northern Virginia and the Washington, DC region into attainmenticadditeductions
in emissions from nearby coal-fired power plants must be part of the strategygiQy Virginia’'s
regulations to delete the nonattainment cap would jeopardize MWAQC'’s SIP aar@dfeehopes for
achieving compliance with the NAAQS.

Section 116 of the Clean Air Act provides that states retain their discretidogband enforce “any
emission standard or limitation” that is more stringent than those required urelat fad.. Thus,
EPA recognizes - as it must - that states have flexibility in chooginghvgources to control to
achieve the required emissions reductions under CAIR. CAIR focuses on iatengtacts on air
guality as a means to seeking compliance with thefvid ozone NAAQS. As mentioned above,
Northern Virginia will not meet the 2010 deadline for ozone attainment if the Comaadthvgimply
adopts the base CAIR program. Thus, taking steps within Virginia’s CAIR subtaiftather reduce
emissions in nonattainment areas is entirely consistent with the overarohiraf §PA to assist states
in attaining and maintaining the NAAQS.

State environmental agencies, of course, have routinely adopted additional regjsifeeyend those
included in EPA’s model regulations. Virginia is no exception. Effective Ségiein 2006, Virginia
implemented New Source Review regulations that were more stringent tAs@égram. These
NSR restrictions will significantly limit the potential quantity of polartiincreases, thereby improving
the ability of DEQ to achieve and maintain the NAAQS throughout the Commonwealthst€onsi
with its NSR program, DEQ is well-justified in demanding real reductions fourcss in
nonattainment areas as part of its CAIR submittal.

Additionally, the nonattainment provisions of DEQ’s final regulations are consigsith EPA’s
guidance to states for developing their CAIR programs. A primary purposklRfi€to reduce air
pollution from upwind sources that are contributing to nonattainment in downwind statesesSaur
the Northern Virginia nonattainment region - particularly the Mirant Potomasr Benerating Station
- are contributing to nonattainment in the neighboring jurisdictions of Washington, DCaagthiwl.
As explained above, MWAQC has relied on predicted reductions from Virginia’sdreshitrictions to
bring the entire Washington, DC MSA into compliance with the NAAQS. In other wdidgnia’s
restrictions on trading are appropriate not only for what they will do to guarasatkyhair for the
Commonwealth, but also for what they will achieve in terms of improving inteestageality.

RESPONSE Support for the proposal is appreciated.
35. SUBJECT: Support Prohibition of Emissions Trading in Nonattainment Areas

COMMENTER : Julie Crenshaw Van Fleet




TEXT: The Virginia DEQ has worked very hard on CAIR as well as other Air Quality
concerns. As you are aware DEQ completed photochemical modeling for theav/jrgihof the
States Implementation Plan required by the Metropolitan Washington Regionmddesing
demonstrated that Nitrous Oxide and Sulphur Dioxide emissions reductions forttbpdtan
Washington Region are needed for compliance with the ozone standard. Complianike vztbhne
standard may be achieved because of the included CAIR provision banning tradingsodresni

The CAIR process was transparent and involved both those to benefit and those to comgiggincl
the utilities from throughout the Commonwealth. A Mirant representative wars mfesent. Why at
the eleventh hour with all the work completed and State Implementation Plando@s Mirant
complain?

It is documented by USDOE calculations that “Mirant’'s PRGS can be expectaas® about 23
premature deaths, 31 heart attacks, 2,488 lost work days due to illness among adults, ahthd40 ast
attacks among children each year.” If Mirant were allowed to purchassiens credits would these
statistics increase? Mirant does not need a waiver from meeting atRIiaes $ite the Clean Air
Interstate Rules or rules regulating any toxic harmful to human health.

State rules for specific non-attainment are for that state’s tiesalilt would be tragic for Virginia to
have to look for additional control measures while the greatest point source poliuhett, Purchases
credits from outside Virginia.

Also, the CAIR components have a bearing on the CAMR as it was stated, and stheedtbyies
too, that CAIR will help to clean up Mercury.

Certainly Mirant PRGS has the funds to implement necessary Best Avalaiil Technologies.
Just look at their daily profit and at how much they spend on legal fees. Do Miraritiscdtiers
know how much Mirant spends vs. the cost to comply?

RESPONSE Support for the proposal is appreciated.
36. SUBJECT: Support Prohibition of Emissions Trading in Nonattainment Areas

COMMENTER : Lowell Smith

TEXT: 1believe it is extremely important for DEQ to maintain the prohibition agaeing
to achieve compliance with a CAIR NOx allocation in a non-attainment area, oaneathat is
borderline attainment. The rationale for EPA instituting the CAIR ruletavassist in achieving
compliance with ozone and BMambient standards throughout the eastern part of the country. The air
guality modeling conducted by EPA in support of its CAIR action did not take into accowftettte
of power plants on local air quality problems, so it is up to the states to craft tine@ /AR
regulations to further the purpose which CAIR is to serve.

The General Assembly did take this concern into account, and it is proper for DEQ to deefio as
There is no scientific justification for allowing sources within non-atient areas, or areas
marginally in attainment, for ozone or R¥to meet their legal emission limits through trading
emission allocations. The CAIR regulation is addressing pollutants, ozone apgdvRidh are formed
from both regional and local sources. In non-attainment or marginally attanes) &oth regional
and local emission reductions are required. To allow trading to show compliance on pagder wo
defeat the purpose of the establishing such emission limits.

Thus, DEQ and the Air Pollution Control Board should make no exceptions for sources within such



non-attainment areas to avoid their responsibility to achieve real emisdumtioas within and

upwind of areas in non-attainment. To do so would only shift the burden of emission reductions to
achieve attainment to other sources, or, alternatively, would postpone indefiniielyirag ambient

air quality standards, thus endangering public health and welfare. DEQ akid Batlution Control
Board should follow the mandate of the General Assembly to not allow such trading.

RESPONSE Support for the proposal is appreciated.
37. SUBJECT: General support for allowing emissions trading in nonattainment areas.

COMMENTER : Lynn A. Bowers

TEXT : 1do not support the SAPCB’s CAIR regulation that no trading be allowed in non-
attainment areas. | live next to the Mirant plant and believe that it does rettpaasair quality
problem.

RESPONSE See response to comment 1.

No changes have been made to the proposal based on this comment.

38. SUBJECT: General support for prohibition of emissions trading in nonattainment areas.

COMMENTER : 61 citizens

TEXT: These citizens expressed support for the regulations as adopted by the board, and urge
the board not to allow trading in nonattainment areas. When given, the reason for this gosition i
protection of the NAAQS and public health.

RESPONSE Support for the proposal is appreciated.
39. SUBJECT: General support for prohibition of emissions trading in nonattainment areas.

COMMENTER : Marina Towers Condominium Association, Alexandria, Virginia (letter
signed by 37 residents)

TEXT : As residents of North Old Town Alexandria we and our neighbors are very directly
affected by the toxic emissions from the Mirant Potomac River GenerdttigrS As residents in
this nonattainment area we are alarmed at any possibility that Miradtlm@alllowed to trade for
emission credits to increase its emissions above National Ambient Aitydd&indards.

The State Air Pollution Control Board adopted regulations concerning emissiorgt(bidly and

SO) on April 18, 2007. We strongly support the regulations as adopted and support the prohibition of
emissions trading in nonattainment areas (such as ours) as stipulated bgitha &lean Air

interstate Rule (CAIR) in it[s] present form. We therefore strongpsrt the Board’s decision to
eliminate provisions of 9 VAC 5-140-1061/-206I that would allow for a waiver from the praimtwmti

trading allowances (with respect to annual\fDd ozone-season N@mission caps) to demonstrate
compliance in nonattainment areas. We also strongly support the Boardismléziadd provisions in

9 VAC 5-140-3061 that prohibit SGrading as a means to demonstrate compliance in nonattainment
areas. The adverse health effects fronx@&d SQ emissions, and especially the Pdemissions

that accompany them, are well known in the medical community.

In sum, it is our fervent hope that the State Air Pollution Control Board will uphold thediogtra
provisions in the Virginia CAIR regulation.



RESPONSE Support for the proposal is appreciated.

REG\PETITION\EO5\E05-14STR.COMMONWEALTH OF VIRGINIA
REGULATION FOR EMISSIONS TRADING
FINAL REGULATIONS
NONATTAINMENT AREA REQUIREMENTS
(9 VAC 5 CHAPTER 140)

NOTE: The provisions of 9 VAC 5 Chapter 140 relatindtte nonattainment requirements are shown belowe T
provisions are excerpted from the final regulatimmendments as adopted by the Board and publistteed Mirginia
Register in 23:14 VA.R. 2291-2292, 2331-2333, aBd®2371 March 19, 2007, with corrections publishedirginia
Register in 23:16 VA.R. 2673-2674 April 16, 20075zl

Part Il - NO x Annual Trading Program

9VAC5-140-1061. Nonattainment area requirements.

H: A. The following requirements apply to any CAIR NOyx unit e--CAIR-NO,-seuree located in a nonattainment
area designated in 9VAC5-20-204.

1. No owner, operator or other person shall cause or permit to be discharged into the atmosphere from any
CAIR NOy unit e-GAIR-NO,-seuree any NOy emissions in excess of the NOy annual emissions cap. For each
control period, the NOx annual emissions cap shall be equal to the number of NOy_allowances (expressed in
tons) allocated for the CAIR NOy_unit eF-CAIR-NO,-seurce for the control period in accordance with 9VAC5-140-
1420.

2. A CAIR NOy unit eGAIRNO,-seurce shall be subject to the requirements under subdivision 1 of this
subsection for the control period starting on the later of January 1, 2009, or the deadline for meeting the unit’s
monitor certification requirements under 9YAC5-140-1700 B C 1, 2, or 5 and for each control period thereafter.

subseeuen— Comphance Wlth the NOx annual emissions _cap in_subdivision 1 of this subsect|0n shall be

demonstrated-annually; based on a comparison of (i) the total NOx emissions (expressed in tons) from each
CAIR NOx unit during the preceding control period, as determined in accordance with Article 8 (9VAC5-140-

1700 et seq ) of th|s part and (ii) the nember—ef—N@x 5

. hibi QBIR NO, |q|t oF GDIR P Qx Source f,Fem raamemaﬂnﬂ—FH—the—GAJrR—N@ —AnnuaJ—'FFadrme

owner or operator of a CAIR NOx unit sub|ect to this sectlon shall be in V|0Iat|on of thls subsect|0n if the owner

or operator fails to submit by April 1 of each year for the preceding control period (i) documentation to verify
compliance with the NOx annual emissions cap set forth in subdivision 1 of this subsection or (ii) a NOx
emissions compliance demonstration in accordance with 9VAC5-140-1062.

L B. Nothing in this atticle part shall prevent the beard permitting authority from issuing a nonattainment area
permit under the authority and procedures of the state operating permit program in order to:

1. Cap the emissions of a CAIR NOy unit or CAIR NOy source contributing to a violation of any air quality
standard or a nonattainment condition;

2. Remedy a situation that may cause or contribute to nonattainment condition or the endangerment of human
health or welfare; or




3. Establish a source-specific_emission standard or other requirements necessary to implement the federal
Clean Air Act or the Virginia Air Pollution Control Law.

J: C. Nothing in this atticle part shall prevent the beard permitting authority from including in any nonattainment
area permit issued to implement subsection} subdivision B 1 of this section any terms and conditions that would
prohibit any CAIR NOy unit or CAIR NOx source subject to this article part from engaging in any emissions
trading activities or using any emissions credits obtained from emissions reductions external to the CAIR NOx
unit or CAIR NOy source to comply with the requirements of this—article- subsection A of this section or any
nonattainment area permit _issued pursuant to subdivision B 1 of this section except that such terms and
conditions may not prohibit any CAIR NOx unit or CAIR NOy source subject to this part from engaging in any
emissions trading activities unrelated to compliance with the requirements of subsection A of this section or any
nonattainment area permit issued pursuant to subdivision B 1 of this section.

D. Nothing in this section shall be construed to prohibit any CAIR NOx unit or CAIR NOx source from
participating in the CAIR NOx Annual Trading Program. Notwithstanding any other provision of this section or
any regulation of the board, the permitting authority may not include in any permit any terms and conditions that
restrict any emissions trading activities under the CAIR NOyx Annual Trading Program. Compliance with the
CAIR NOx Annual Trading Program and this section (including any nonattainment area permits issued pursuant
to this section) shall be determined separately and in accordance with the terms of the provisions of each.

E. The provisions of subsection A of this section shall not apply once an area is no longer listed in 9VAC5-20-
204 as nonattainment for any pollutant; however, reqgardless of the attainment status of the area, any
nonattainment area permits issued to implement this section shall remain in effect until revoked by the
permitting authority.

[_F. The provisions of subsection A of this section shall not apply to any CAIR NOx unit commencing operation
on or after January 1, 2006 until the later of (i) January 1, 2014 or (ii) the unit has operated each calendar year
during a period of at least five consecutive calendar years. ]

9VAC5-140-1062. NOx emissions compliance demonstration.

A. Compliance with the NOy annual emissions cap set forth in 9VAC5-140-1061 A 1 may also be achieved
through a NOx emissions compliance demonstration meeting the requirements of this section.

B. The NOx emissions compliance demonstration submitted pursuant to this section may include one or more
CAIR NOy units in a CAIR NOy source under common control and located in the nonattainment area.

C. NOx emissions compliance demonstrations shall be submitted to the permitting authority by April 1 of each
year for the preceding control period.

D. A complete NOx_emissions compliance demonstration shall include the following elements in a format
acceptable to the permitting authority:

1. Identification of each CAIR NOx unit in the NOy emissions compliance demonstration.

2. The number of NOy allowances (expressed in tons) allocated for each CAIR NOy unit for the preceding
control period.

3. The total NOx emissions (expressed in tons) from each CAIR NOy unit during the preceding control period.

4. The calculation for the equation in subsection E of this section.

E. Compliance with this section shall be demonstrated with the following equation:

n (ANOE, ) < z (X)

|
where:
n is the number of CAIR NOy units in the NOy emissions compliance demonstration (n may equal 1).
2 is the sum of all i CAIR NOy units.

iis a CAIR NOy unit identified in subsection B of this section.

ANOE (Actual Nitrogen Oxides Emissions) are the total NOy emissions (expressed in tons) from each CAIR
NOy unit during the preceding control period, as determined in accordance with Article 8 (9VAC5-140-1700 et
seq.) of this part.

X is the number of NOy allowances (expressed in tons) allocated for the CAIR NOx unit for the preceding control
period in accordance with 9VAC5-140-1420.




F. The emissions measurements recorded and reported in accordance with Article 8 (9VAC5-140-1700 et seq.)
of this part shall be used to determine compliance by each CAIR NOx source with the NOy annual emissions
cap set forth in 9VAC5-140-1061 A.

Part Ill - NO x Ozone Season Trading Program

9VAC5-140-2061. Nonattainment area reqguirements.

H- A. The following requirements apply to any CAIR NOy Ozone Season unit e—CAIR-NO,—Ozone Seasen
seouree located in a nonattainment area designated in 9VAC5-20-204:

1. No owner, operator or other person shall cause or permit to be discharged into the atmosphere from any
CAIR NOx Ozone Season unit eFGAIRNO,-Ozene Seasen-sedree any NOy emissions in excess of the NOx
Ozone Season emissions cap. For each control period, the NOx Ozone Season emissions cap shall be equal to
the number of NOy allowances (expressed in tons) allocated for the CAIR NOx Ozone Season unit e+-CAIR-NOx
Ozone Seasen-seurce for the control period in accordance with 9VAC5-140-2420.

2. A CAIR NOy Ozone Season unit er-CAIR-NO,-Ozone-Season-source shall be subject to the requirements
under subdivision 1 of this subsection for the control period starting on the later of January May 1, 2009, or the
deadline for meeting the unit's monitor certification requirements under 9YVAC5-140-2700 C 1, 2, 3 or 5 7 and for
each control period thereafter.

St&ﬂd&Fd—m—SHbd-H#SIGH—l—Of—t-hiS—SHbSGGHGH— Comphance W|th the NOX Ozone Season emissions _cap in
subdivision 1 of this subsection shall be demenstrated-annually. based on a comparison of (i) the total NOx
emissions (expressed in tons) from each CAIR NOy Ozone Season unit during the preceding control period, as
determined in accordance with Article 8 (9VAC5-140-2700 et seq.) of this part and (ii) the—humberofNOy
allowances{expressed-in-tons)-allocated-forthe- CAIR-NO,-Ozone-Season-uhit-for the preceding-control-period
m—aeeepdanee—m%h—gwes-}m%g NO, Ozone Season emissions_cap. Hewever—th&s—subseeﬂen—dees—net

v v ition- The owner or operator of a
CAIR NOyx Ozone Season un|t sub|ect to thls section shall be in_violation of thls subsection if the owner or

operator fails to submit by January 1 of each year for the preceding control period (i) documentation to verify
compliance with the NOx Ozone Season emissions cap set forth in subdivision 1 of this subsection or (ii) a NOx
emissions compliance demonstration in accordance with 9VAC5-140-2062.

L B. Nothing in this atticle part shall prevent the beard permitting authority from issuing a nonattainment area
permit under the authority and procedures of the state operating permit program in order to:

1. Cap the emissions of a CAIR NOx Ozone Season unit or CAIR NOx Ozone Season source contributing to a
violation of any air quality standard or a nonattainment condition;

2. Remedy a situation that may cause or contribute to nonattainment condition or the endangerment of human
health or welfare; or

3. Establish a source-specific_emission standard or other requirements necessary to implement the federal
Clean Air Act or the Virginia Air Pollution Control Law.

J= C. Nothing in this article part shall prevent the beard permitting authority from including in any nonattainment
area permit issued to implement subsection subdivision B 1 of this section any terms and conditions that would
prohibit any CAIR NOx Ozone Season unit or CAIR NOy Ozone Season source subject to this article part from
engaging in any emissions trading activities or using any emissions credits obtained from emissions reductions
external to the CAIR NOyx Ozone Season unit or CAIR NOyx Ozone Season source to comply with the
requirements of this-article-Ozone Seasen TradingProgram. subsection A of this section or any nonattainment
area permit issued pursuant to subdivision B 1 of this section except that such terms and conditions may not
prohibit any CAIR NOyx Ozone Season unit or CAIR NOyx Ozone Season source subject to this part from
engaging in any emissions trading activities unrelated to compliance with the requirements of subsection A of
this section or any nonattainment area permit issued pursuant to subdivision B 1 of this section.




D. Nothing in this section shall be construed to prohibit any CAIR NOx Ozone Season unit or CAIR NOy Ozone
Season source from participating in the CAIR NOx Ozone Season Trading Program. Notwithstanding any other
provision of this section or any regulation of the board, the permitting authority may not include in any permit any
terms and conditions that restrict any emissions trading activities under the CAIR NOyx Ozone Season Trading
Program. Compliance with the CAIR NOx Ozone Season Trading Program and this section (including any
nonattainment area permits issued pursuant to this section) shall be determined separately and in accordance
with the terms of the provisions of each.

E. The provisions of subsection A of this section shall not apply once an area is no longer listed in 9VAC5-20-
204 as nonattainment for any pollutant; however, reqgardless of the attainment status of the area, any
nonattainment area permits issued to implement this section shall remain in effect until revoked by the
permitting authority.

[ _F. The provisions of subsection A of this section shall not apply to any CAIR NOyx Ozone Season unit
commencing operation on or after January 1, 2006 until the later of (i) January 1, 2014 or (i) the unit has
operated each calendar year during a period of at least five consecutive calendar years. ]

9VAC5-140-2062. NOx emissions compliance demonstration.

A. Compliance with the NOy Ozone Season emissions cap set forth in 9VACS5-140-2061 A 1 may also be
achieved through a NOx emissions compliance demonstration meeting the requirements of this section.

B. The NOx emissions compliance demonstration submitted pursuant to this section may include one or more
CAIR NOx Ozone Season units in a CAIR NOy Ozone Season source under common control and located in the
nonattainment area.

C. NOy emissions compliance demonstrations shall be submitted to the permitting authority by January 1 of
each year for the preceding control period.

D. A complete NOx emissions compliance demonstration shall include the following elements in a format
acceptable to the permitting authority:

1. Identification of each CAIR NOx Ozone Season unit in the NOx emissions compliance demonstration.

2. The number of NOy allowances (expressed in tons) allocated for each CAIR NOx Ozone Season unit for the
preceding control period.

3. The total NOx emissions (expressed in tons) from each CAIR NOyx Ozone Season unit during the preceding
control period.

4. The calculation for the equation in subsection E of this section.

E. Compliance with this section shall be demonstrated with the following equation:

”1 (X)

’n (ANOE, ) <

1
where:

n_is the number of CAIR NOyx Ozone Season units in the NOy emissions compliance demonstration (n may

equal 1).

2 is the sum of all i CAIR NOx Ozone Season units.

iis a CAIR NOx Ozone Season unit identified in subsection B of this section.

ANOE (Actual Nitrogen Oxides Emissions) are the total NOx emissions (expressed in tons) from each CAIR
NOy Ozone Season unit during the preceding control period, as determined in accordance with Article 8
(9VAC5-140-2700 et seq.) of this part.

X is the number of NOy allowances (expressed in tons) allocated for the CAIR NOx Ozone Season unit for the
preceding control period in accordance with 9VAC5-140-2420.

F. The emissions measurements recorded and reported in accordance with Article 8 (9VAC5-140-2700 et seq.)
of this part shall be used to determine compliance by each CAIR NOyx Ozone Season source with the NOx
Ozone Season emissions cap set forth in 9VAC5-140-2061 A.

Part IV - SO, Annual Trading Program)



9VAC5-140-3061. Nonattainment area requirements.

A. The following requirements apply to any CAIR S@hit located in a nonattainment area designat@¥/iC5-20-204:

1. No owner, operator or other person shall caugeeonit to be discharged into the atmosphere faom CAIR SQ unit
any SQ emissions in excess of the S&@hnual emissions cap. For each control periad S annual emissions cap shall
be equal to the number of $@llowances (expressed in tons) allocated for tAéRCSO, unit for the control period in
accordance with 9VAC5-140-3420.

2. A CAIR SQ unit shall be subject to the requirements undédisision 1 of this subsection for the control pelri
starting on the later of January[12009 2010], or the deadline for meeting the unit's monitertification requirements
under 9VAC5-140-3700 C 1, 2, or 5 and for eachrabmieriod thereafter.

3. Compliance with the SGnnual emissions cap in subdivision 1 of this eatisn shall be based on a comparison of (i)
the total SQ emissions (expressed in tons) from each CAIR, 86it during the control period, as determined in
accordance with Article 8 (9VAC5-140-3700 et sexf.bhis part, and (ii) the SGannual emissions cap.

4. The owner or operator of a CAIR $(nit subject to this section shall be in violatiointhis subsection if the owner or
operator fails to submit by April 1 of each year fhe preceding control period (i) documentatiorvénify compliance
with the SQ annual emissions cap set forth in subdivision 1thi§ subsection or (i) an $@missions compliance
demonstration in accordance with 9VAC5-140-3062.

B. Nothing in this part shall prevent the permiftiauthority from issuing a nonattainment area peumder the authority
and procedures of the state operating permit progmeorder to:

1. Cap the emissions of a CAIR $@nit or CAIR SQ source contributing to a violation of any air diyaktandard or a
nonattainment condition;

2. Remedy a situation that may cause or contributeonattainment condition or the endangermenturhdn health or
welfare; or

3. Establish a source-specific emission standamthmr requirements necessary to implement thedéddean Air Act or
the Virginia Air Pollution Control Law.

C. Nothing in this part shall prevent the permitiauthority from including in any nonattainment agermit issued to
implement subdivision B 1 of this section any tefansl conditions that would prohibit any CAIR Sthit or CAIR SQ
source subject to this part from engaging in anyssions trading activities or using any emissioredits obtained from
emissions reductions external to the CAIR,$@it or CAIR SQ source to comply with the requirements of subsec#

of this section or any nonattainment area perrmiigéd pursuant to subdivision B 1 of this sectioceek that such terms
and conditions may not prohibit any CAIR S@nit or CAIR SQ source subject to this part from engaging in any
emissions_trading activities unrelated to compleamith the requirements of subsection A of thistisec or any
nonattainment area permit issued pursuant to sigwlivB 1 of this section.

D. Nothing in this section shall be construed tohibit any CAIR SQ unit or CAIR SQ source from participating in the
CAIR SO, Annual Trading Program. Notwithstanding any othesvision of this section or any regulation of theard,
the permitting authority may not include in anymérany terms and conditions that restrict any smiss trading activities
under the CAIR S@Annual Trading Program. Compliance with the CABR, Annual Trading Program and this section
(including any nonattainment area permits issuegyant to this section) shall be determined seelgrand in accordance
with the terms of the provisions of each.

E. The provisions of subsection A of this sectitialsnot apply once an area is no longer liste@WAC5-20-204 as
nonattainment for any pollutant; however, regasliesthe attainment status of the area, any ndnatent area permits
issued to implement this section shall remain faatfuntil revoked by the permitting authority.

[_F. The provisions of subsection A of this section shall not apply to any CAIR SO, unit for which no SO,
allowances are allocated in accordance with 9VAC5-140-3420. ]

9VAC5-140-3062. SO, emissions compliance demonstration.

A. Compliance with the SQannual emissions cap set forth in 9VAC5-140-3061 ay also be achieved through an, SO
emissions compliance demonstration meeting theinements of this section.

B. The SQ emissions compliance demonstration submitted pumtsto this section may include one or more CAIR, SO
units in a CAIR S@source under common control and located in thewtt@imment area.

C. SQ emissions compliance demonstrations shall be dtdxiriio the permitting authority by April 1 of eagear for the
preceding control period.

D. A complete S@emissions compliance demonstration shall inclidefollowing elements in a format acceptable to the
permitting authority:

1. Identification of each CAIR SQunit in the SQ emissions compliance demonstration.




2. The number of S{allowances (expressed in tons) allocated for €#liR SO, unit for the preceding control period.

3. The total S@emissions (expressed in tons) from each CAIR & during the preceding control period.

4. The calculation for the equation in subsectiavf Ehis section.

E. Compliance with this section shall be demonsttatith the following equation:

- (ASDE)< Y. (X)

i
where:

n is the number of CAIR SO2 units in the SO2 emissicompliance demonstration (n may equal 1).
X is the sum of all i CAIR SO2 units.

iis a CAIR SO2 unit identified in subsection Btbis section.

ASDE (Actual Sulfur Dioxide Emissions) are the td&, emissions (expressed in tons) from each CAIR &Gt during
the preceding control period, as determined in @an@e with Article 8 (9VAC5-140-3700 et seq.) listpart.

X is the number of SPallowances (expressed in tons) allocated for tAERCSO, unit for the preceding control period in
accordance with 9VAC5-140-3420.

F. The emissions measurements recorded and reported in accordance with Article 8 (9VAC5-140-3700 et seq.)
of this part shall be used to determine compliance by each CAIR SO, source with the SO, annual emissions cap
set forth in 9VAC5-140-3061 A.
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	Summary Of Changes To Final:  Below is a brief summary of the substantive changes the Department is recommending be made to the original final.  These revisions are a result of comments received that highlighted unintended consequences of the nonattainment area requirements of the final regulations as previously adopted by the Board.  The revisions are necessary to ensure that all sources, including new sources and any sources that may be operating in any future nonattainment areas, are treated in an equitable manner.
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