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CHAPTER 191
MINIMUM STANDARDS FOR BACKGROUND CLEARANCES
FOR CHILD WEL FARE AGENCIES

PART |.
INTRODUCTION.

22 VAC 40-191-10. Definitions.

The following words and terms, when used in conjunction with this chapter, shal have the following

meanings

“ Applicant for approva” means the person or persons applying for approva as (i) afamily day home

approved by afamily day system or (ii) afoster or adoptive home approved by alicensed child-placing

agency.

“ Applicant for licensure or registration” means the person or persons applying for licensure or

registration. In the case of a sole proprietorship, the applicant is the individual owner. In the case of

partnership, the applicants are dl the partners. If the applicant is a corporation, limited liability company,

public agency or Smilar entity, the applicant must designate &t least one individua who must comply with

the applicant’ s obligation on its behdf.

“ Approved” means having obtained the status of approval through the process required in Minimum
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Requirements for Family Day-Care Systems, 22 VAC-40-180-10 et seq. or Minimum Standards for

Child-Placing Agencies, 22 VAC 40-130-10 et s2q. Approved facilities are (i) family day homes

approved by licensed family day sysems or (ii) foster and adoptive homes approved by licensed child-

placing agencies.

“Background clearances’ means asworn disclosure siatement, a crimind record report, and a centra

registry report on child abuse and neglect.

“Barrier crimes’ means convictions specified by ? 63.1-198.1 of the Code of Virginia and are listed

in this chapter under 22 VAC 40-191-30.

“Centrd Crimind Records Exchange’ means the information system containing conviction data of

those crimes committed in Virginia, maintained by the Department of State Police.

“Centrd registry report” means the information resulting from a search of the Child Abuse and

Neglect Central Regidtry.

“Child Abuse and Neglect Centrd Registry” means the information system containing founded cases of

child abuse and neglect within the Commonwedth of Virginia.
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“Child abusa/neglect history record request” means the Virginia Department of Socid Services, Child

Protective Services Unit form used to authorize the Department to generate a central registry report on a

erson.

“Child wdfare agency” means, asdefinedin ? 63.1-195 of the Code of Virginia, a child day center,

child day center system, child-placing agency, child caring inditution, family day home, family day system,

or independent foster home.

“Commissoner” means the Commissioner of the Virginia Department of Socid Services,

“Contract agency” means an entity with which the facility or a parent has an agreement to provide

savicesto achild or children while attending the center.

“Contract employee’ means a person with whom the facility or a parent has an agreement to provide

savicesto achild or children while atending the facility.

“Contracting organization” means an agency that has been designated by the Department of Socid

Savices to administer the voluntary regisration program for family day homes.
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“Crimina history record request” means the Department of State Police form used to authorize the

State Police to generate a crimina record report on a person.

“Crimind record report” means either the crimind record dearance or the criminal history record

issued by the Centra Crimina Records Exchange, Department of State Police. The reports are on

convictions within the Commonwedth.

“Department” means the Department of Socia Services.

“Department representative’” means an employee of the department that carries out requlatory duties

or an agency acting as an authorized agent of the Department of Socid Services carrying out approva

functions. Licensed family day systems and licensed child-placing agencies have approva authority.

“Disgudifying background” means having (i) ever been the subject of afounded complaint of child

abuse or neglect even if his record has been purged from the Child Abuse and Neglect Central Registry

sysem or (ii) abarrier crime conviction. For purpose of this requlation, no person shall be considered to

be the subject of afounded complaint of child abuse or neglect until a decison upholding the finding has

been rendered by the hearing officer after the adminigrative hearing, provided the person complies with the

requirements for requesting an administrative hearing. No person shal be consdered to be the subject of a
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founded complaint of child abuse or neglect if the child abuse or neglect finding is overturned by an

adminidrative hearing or a subseguent court decison.

“Employee’ means aparson hired by afacility. A provider assgant in afamily day home shdl be

consdered an employee in this chapter.

“Fadlity” meansa(i) licensed family day home: (ii) licensed family day sysem; (iii) licensed child-

placing agency;, (iv) licensed independent foster home; (V) voluntarily registered family day home: (vi)

family day home approved by alicensed family day system: (vii) foster and adoptive home approved by a

licensaed child-placing agency; and (viii) religious exempt center.

“Good character and reputation” means that the person (i) maintains business, professond, family, and

community relationships which are characterized by honesty, fairness, truthfulness and dependability; and

(ii) has ahistory or pattern of behavior that demonstrates that the person is suitable and able to care for,

quide, supervise, and protect children.

“Involved in the day-to-day operations of the center” means being:

1. inasupervisory or management postion, making daily decisons regarding the operation of
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the facility;

2. counted by the facility for purposes of saff-to-children ratios;

3. aperson who provides casawork sarvices for a child-placing agency; or

4. ahome vistor employed by alicensed family day sysem.

“ Licensed” means having obtained licensure through the Department of Socia Services as required in

Generd Procedures and Information for Licensure, 22 VAC 15-80-10 et seq.

“ Other person or parsons officially involved in the operations of ardligious exempt center” means

agents of the rdigious ingitution and members of the governing board who are involved in the day-to-day

operations of the child day center or who are done with, in control of, or supervisng one or more children.

NOTE: The governing board is the board having decison-making authority over the operation of the

center.

“Parent-volunteer” means someone supervisng, without pay, a group of children which includes the
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parent-volunteer’ s own child in a program of care which operates no more than four hours per day,

provided that the parent-volunteer works under the direct supervision of a person who has received a

clearance pursuant to ? 63.1-198.1 or ? 63.1-198.2 of the Code of Virginia.

“Regigered’” means having obtained aregigration as required in the Voluntary Regigration of Family

Day Home Requirements for Contracting Organizations, 22 VAC 40-170-10 et seq.

“Rdigious exempt center” means an unlicensed child day center operated or conducted under the

auspices of ardigiousingitution that has filed with the Commissoner of Socid Services an annud

satement of intent to operate a child day center and other information as specified in

? 63.1-196.3 of the Code of Virginia.

“Sex offense fdony for family day homes’ meansacrimeligedin ? 63.198.3 of the Code of Virginia

that prohibits a sex offender or child abuser to resdein afamily day home. Such person can not be

convicted of afdony violation of the Code ?? 18.2-48, 18.2-61, 18.2-63, 18.2-64.1, 18.2-67.1,

18.2-67.2, 18.2-67.3, 18.2-67.5, 18.2-355, 18.2-361, 18.2-366, 18.2-369, 18.2-370, 18.2-370.1,

18.2-371.1, or 18.2-374.1 or be the subject of afounded complaint of child abuse or neglect within or

outsde the Commonwedth. A description of the Code sections are abduction; actual or attempted rape;

cand knowledge of a child between thirteen and fifteen years of age; carnd knowledge of ajuvenile under
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the purview of the Juwenile and Domestic Rdations Didrict Court or juvenile committed to the custody of

the State Department of Juvenile Justice; actua or attempted forcible sodomy or object sexua penetration;

aggravated sexua battery; attempted sexud battery; taking or detaining a person or consenting to the

taking of aperson for prostitution or unlawful sexud intercourse; crimes aganst nature; incest; abuse and

neglect of incapacitated adults; taking indecent liberties with children; abuse and neglect of children:

indecent liberties by aperson in a custodid or supervisory reationship; and production, publication, sde,

possession with intent to digtribute, financing, etc. of sexudly explicit items.

“Sworn disclosure statement” means a statement completed by a person attesting to whether he has

ever been (i) convicted of or the subject of pending charges of abarrier crime within the Commonweath

or equivdent offense outside the Commonwedth, or (ii) the subject of afounded complaint of child abuse

or neglect within or outsde the Commonwedth. Additiondly for family day homes, the person affirmsif

he, or if he knows that any person who resides in the home, has a sex offense conviction or is the subject

of afounded complaint of child abuse or neglect within or outs de the Commonwedath. Any person making

afdse satement regarding any such offense shdl be quilty of a Class 1 misdemeanor pursuant to Code of

Virginia 88 63.1-197, 63.1-198, 63.1-198.1, and 63.1-198.2.

“Volunteer” means a person who provides services without pay who is done with childrenin

performance of his duties.
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22 VAC 40-191-20. Licensed child day center systems.

Licensed child day center systems shdll follow the regulations st forth in 22 VAC 15-051-10 et seq.

22 VVAC 40-191-30. Barrier crimes specified by 8§ 63.1-198.1 of the Code of Virginia.

A. Crimesas st out in the Code of Virginia:

1.

Murder as sat out in Article 1 (8 18.2-30 et seq.) of Chapter 4 of Title 18.2;

Madlicious wounding by mob as set out in § 18.2-41;

Abduction asset out in § 18.2-47 A;

Abduction for immoral purposes as set out in § 18.2-48;

Assault and bodily wounding as set out in Article 4 (8§ 18.2-51 et seq.) of Chapter 4 of Title




VIRGINIA DEPARTMENT OF SOCIAL SERVICES Page 10 of 43
MINIMUM STANDARDS FOR BACKGROUND CLEARANCES
FOR CHILD WELFARE AGENCIES- 22 VAC 40-191-10 et seq.

o

Robbery as st out in § 18.2-58;

~

Car jacking as set out in § 18.2-58.1;

8. Extortion by threat as s&t out in 818.2-60;

©

Any fdony saking violaion as set out in § 18.2-60.3;

10. Sexud assault as set outin Article 7 (8§ 18.2-61 et seq.) of Chapter 4 of Title 18.2;

11. Arsonassatoutin Article 1 (8 18.2-77 et seq.) of Chapter 5 of Title 18.2;

12. Burglary assat out in Article 2 (8 18.2-89 et seq.) of Chapter 5 of Title 18.2;

13. Any fdony violation reating to possesson or distribution of drugs as st out in Article 1 (§

18.2-247 et seq.) of Chapter 7 of Title 18.2;

14. Drive by shooting as s&t out in § 18.2-286.1;
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15.

Use of amachine gun in acrime of violence as st out in § 18.2-289;

16.

Aggressve use of amachine gun as set out in § 18.2-290;

17.

Use of a sawed-off shotgun in acrime of violence as set out in 8§ 18.2-300 A;

18.

Pandering as st out in § 18.2-355;

19.

Crimes againg nature involving children as set out in § 18.2-361;

20.

Incest as set out in § 18.2-366;

21.

Taking indecent liberties with children as st out in 8 18.2-370 or 8§ 18.2-370.1;

22.

Abuse and neglect of children as set out in § 18.2-371.1, including failing to secure medica

attention for an injured child as set out in § 18.2-314;

23.

Obscenity offenses as set out in § 18.2-374.1;
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24. Possesson of child pornography as set out in § 18.2-374.1:1;

25. Electronic facilitation of pornography as set out in § 18.2-374.3;

26. Abuse and neglect of incapacitated adults as set out in § 18.2-369;

27. Employing or permitting aminor to asss in an act condituting an offense under Article 5 (8§

18.2-372 et seq.) of Chapter 8 of Title 18.2 as set out in § 18.2-379;

28. Ddivery of drugsto prisoners as set out in 8 18.2-474.1;

29. Escapefrom jail asset outin § 18.2-477;

30. Fdoniesby prisoners as set out in 8 53.1-203.

B. A fdony other than those specified in subsection A of this section for which a person has been

convicted in the five years prior to the application date for employment, staff volunteer service, approvd,

registration, or licensure.
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EXCEPTION: For ardigious exempt center, rather than five years prior to application date for

employment, it shal befive years prior to the date of employment, voluntear service, or serving as an

officer or board member.

C. Convictionsinclude:

1.  Prior adult convictions;

2.Juvenile convictions and adjudications of juvenile ddinquency, if the offenses involved would have

been barrier crimes had the offender been an adult at the time of the offense.

D. Convictionsin other sates that are equiva ent to those specified in this section.

PART 1.

PERSONS AFFECTED BY BACKGROUND CLEARANCES.

22 VAC 40-191-40. Persons affected by background clear ances.
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A. Thefollowing persons, for facilities defined in this chapter, shall have background clearances and are

dfected by provisons of this chapter:

1. Applicants for licensure or licensees;

2. Applicants for approva or individua or individuals approved:

3. Applicants for registration as a voluntarily regisered family day home or the registrants;

4. Persons who are (i) done with, in control of, or supervisng one or more children, or (ii)

involved the day-to-day operations of thefadility as

a.Employees,

b. Contract employess;

c. Officers and board members;

5.  Volunteers who are done with children in the peformance of their duties; and
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EXCEPTION: Parent-volunteers as defined Part |, Definitions, 22 VAC-40-191-10 are not

required to have background clearances.

6. Adults, persons age 18 years or older, residing in an applicant’ s home or in the home of (i) a

licensed family day home: (ii) avoluntarily regisered family day home: (iii) afamily day home

approved by afamily day system: (iv) an independent foster home; or (v) an adoptive or foser home

approved by alicensed child-placing agency.

EXCEPTION to subsection A: Persons affected by background clearances for rdigious

exempt child day centers are addressed in Part VI, 22 VAC 40-191-80 B.

B. Pearsonsage 14 or over who resde in an applicant’s home or in the home of a (i) licensed family day

home or (ii) family day home approved by afamily day sysem, are required to have a centra registry

report. No sworn disclosure or criminal record report is required until the person turns age 18.

NOTE: Provider asssants in family day homes are considered employees who are covered in

subdivison A 4 of this section.
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PART 111.

BACKGROUND CLEARANCESAT INITIAL APPLICATION.

22 VAC 40-191-50. Backaround clearances at initial application for licensure, registr ation, or

approval.

A. Thefdlowing fadilities are subject to background clearances. This section is for applicants for

licensure, registration, or approval.

1. Licensed family day homes,

2.  Licensed family day sysems;

3.  Licensed child-placing agencies,

4. Licensed independent foster homes;

5.  Voluntaily regisered family day homes;

6. Family day homes approved by family day sysems, and

7. Foster and adoptive homes approved by licensed child-placing agencies.

NOTE: Reguirements for background clearances for religious exempt child day centers are covered

in Part VI, 22 VAC 40-191-80 of this chapter.
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Requirements for background clearances for licensed child day centers and child day center sysems

arein separate requlations. Background clearances for certified pre-schoolsarein

? 63.1-196.3:1 of the Code of Virginia. Background clearances for child caring ingitutionsarein ?

63.1-248.7:2 of the Code of Virginia.

B. The applicant or applicants shall obtain background clearances on dl the personslisted in Part |1, 22

VAC 20-191-40, prior to initid licensure, registration, or approva of afacility.

C. Thefadlity shdl inform the person that background clearances are being obtained.

D. For employees, contract employees, and voluntears, who begin employment or voluntegr service

prior to initia licensure, regigtration, or approval, the facility has 21 days from the date of employment or

voluntear service to obtain the crimina record report and the centra registry report. The facility shdl not be

pendized if the facility has submitted the crimina history record request and child abuse/neglect history

record request within seven days of the person being employed or volunteering.

E. A facility cannot be licensed, registered, or approved if aperson lised in Part 11, 22 VAC 40-191-

40 has a disgudifying background.




VIRGINIA DEPARTMENT OF SOCIAL SERVICES Page 18 of 43
MINIMUM STANDARDS FOR BACKGROUND CLEARANCES
FOR CHILD WELFARE AGENCIES- 22 VAC 40-191-10 et seq.

F. Additiondly, an applicant for (i) licensure as afamily day home: (ii) approvd as afamily day home

by afamily day sysem: or (iii) regisration as a voluntarily regisered family day home shal sate on the

sworn disclosure if he has been convicted of a sex offense fdony or is the subject of afounded complaint

of child abuse or neglect within or outdde the Commonwedth or if he knows that any other person,

regardless of age, who resides in the house has been convicted of a sex offensefdony or isthe subject of a

founded complaint of child abuse or neglect within or outsde the Commonwedlth.

PART V.

BACKGROUND CLEARANCESAFTER INITIAL LICENSURE, REGISTRATION, OR

APPROVAL.

22 VAC 40-191-60. Backaground clear ances after initial licensure, registration, or approval.

A. Thissection appliesto facilities lised in Part 11, 22-VVAC-40-191-50 A.

B. After licensure, registration, or approva, the facility shall obtain background clearances for persons

liged in the following table. The following table states when each clearanceis required.

Required For Sworn Disclosure Criminal History Report Central Registry Report
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a.

b.

C.

For persons who are (i) alone with, in control of, or supervising one or more children or (ii) are involved day to

day operations of the faci

1. Employees

lity as:
Prior to employment Within 21 days of
employment

Within 21 days of
employment

2. Contract Employees

Prior to providing

service a the facility

Within 21 days of when

Within 21 days of when

first provide service at the

first provide service at the

facility

facility

3. Officers & Board Prior to serving Prior to serving Prior to serving
Members

4. Volunteerswho are | Prior to volunteering Within 21 days of Within 21 days of
adone with children volunteering volunteering

C. Falitiesusng contract employees whether independent contractors or those connected with a

contract agency shall either obtain background clearances or:

1. View the required background clearances supplied by the agency or independent contractor;

2. Write on the criminal record report copy that it is a photocopy of an origind that the center

verified; and

3. Accept abackground clearance that is not dated more than 12 months prior to the date on which

the contractor begins providing services at the facility.
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D. Additiondly for a(i) licensed family day home: (ii) voluntarily regisered family day home (iii) family

day home approved by alicensed family day system; (iv) licensed independent foster home; or (v) an

adoptive or foster home approved by alicensed child-placing agency, the operator shall obtain

background clearances when a person age 18 years or older begins residing in the home or turns age 18

vears old. The following table states when each clearance is required.

Required For

Sworn Disclosure
1.

Criminal History Report

Central Registry Report

2.

3.

A person age 18 or
older begins residing In

When a person begins

When the person begins

When the person begins

residing or turns 18

the home or aperson in
the home turns age 18

residing or turns age 18

residing or turns age 18

E.  Additiondly for (i) licensed family day homes; (ii) family day homes approved by alicensed family

day sysem:; or (iii) voluntarily regisered family day homes, the operator shal obtain or request a central

registry report when aperson age 14 to 18 years old begins residing in the home or aperson in the home

turns age 14. The table below states when each clearance is required.

Required For

____ Sworn
Disclosure
1.

Criminal History

Central Registry

Report
2.

Report
3.
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A person age 14 to 18

Not required until a

begins residing in the

person turns age 18

Not required until a person

When the person begins

turns age 18

home or a person in the
home turns age 14

residing or turns age 14

The operator shall obtain all background clearances for persons age 18 years and older as required in

subsection C of this section.

F. Vountaily regisered family day homes shal obtain background clearances prior to each renewa of

registration. These clearances shal be included with the application for renewal.

G. If the person or persons designated as the applicant; licensee; approved individua or individuas; or

registrant or registrants changes, the facility shal obtain background clearances on the new designated

PErSON Or persons.

H. Thefadlity shdl not be pendized if the facility has submitted the crimina history record request and

child abuse/neglect history record reguest within seven days of the person being employed or voluntegring.

l. The facility shal inform the person that background clearances are being obtained.

PART V.
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CONSQUENCESASSOCIATED WITH BACKGROUND CLEARANCES.

22 VAC 40-191-70. Consequences associated with background clear ances.

A. Thissection appliesto facilitiesliged in Part |1, 22 VAC-40-191-50 A.

B. Nofadility shal permit aperson lised in Part |1, 22 VAC 40-191-40, to assume or maintain his

duties with the facility if the facility has knowledge that the person has a disqudifying background.

C. Additiondly, no (i) licensed family day home: (ii) voluntarily registered family day home: or (iii) family

day home approved by alicensed family day sysem may be or remain licensed, registered, or approved if

aperson residing in the home has been convicted of a sex offender fdony or is the subject of afounded

complaint of child abuse or neglect.

D. Thedepartment or department representative may impose sanctions or deny, suspend, or revoke the

licensure, regigtration, or approvd if the facility fails to comply with terms of this chapter.

E. If apersonisdenied employment or afacility is denied approva, because of information appearing in

abackground clearance, the facility or the department, as appropriate, shadl provide the person with a
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copy of the documents upon which the facility or department rdied in making its determination.

F. If the Department becomes aware that aperson lised in Part |1, 22 VAC 15-051-40 has a

disgquaifying background, the department shall be permitted to release this information to the facilities,

which have alegitimate interest.

PART VI.

BACKGROUND CLEARANCESFOR RELIGIOUSEXEMPT CHILD DAY CENTERS.

22 VAC 40-191-80. Background clearances for religious exempt child day centers.

A. The sponsoring reigious ingitution for the religious exempt center shall provide to the commissoner,

with its satement of intent to operate a child day center, documentation that the center and indiitution arein

compliance with the requirements of § 63.1-198.2 relating to background clearances.

B. When making the request for exemption, the center shal have obtained background clearances for

the following persons,

1. The person who sgns the satement of intent to operate a child day center;
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2.  Personswho are (i) donewith, in control, of or supervisng one or more children or (ii) involved

in the day to day operations of the facility as;

a.  Employees

b. Contract employees, and

c. Officers and board members; and

3. A volunteer who is done with children in the peformance of his duties.

EXCEPTION: A sworn disclosure satement is not required for volunteers

EXCEPTION: Parent-volunteers as defined Part |, Definitions, 22 VAC 40-191-10, are not required

to have background clearances.

C. Therdigious exempt center shall obtain background clearances for new employees, contract

employees, volunteers, officers and board members as defined in subsection B of this section. The

following table states when each clearanceis required.

Required For Sworn Disclosure Criminal History Report Central Registry Report
a. b. C.
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1. Employees of the

Prior to employment

Prior to employment

center

Prior to employment

2. Contract employees

Prior to providing

sarvice at the facility

Prior to providing service at

Prior to providing service at

the facility

the facility

3. Officers and board Prior to serving Prior to serving Prior to sarving
members

4. Volunteers Not required for Prior to volunteering Prior to volunteering
- volunters

E.  Centarsusing contract employees whether independent contractors or those connected with a

contract agency shall either obtain background clearances or:

1. View therequired background clearances supplied by the agency or independent contractor;

2. Write on the crimina record report copy that it is a photocopy of an origind that the center

veified; and

3. Accept abackground clearance for that is not dated more than 12 months prior to the date of

when the contractor begins providing services at the center.

E.  Thecenter shdl inform the person that background clearances are being obtained.
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F. The center shal prohibit a person listed in subsection B of this section to assume or maintain his

duties if the person has a disqudifying background.

G. Thedepatment may revoke the rdigious exempt satus if the center fails to comply with this

regulation.

H. If apersonisdenied employment because of information appearing in a background clearance, the

center shal provide the person with a copy of the documents upon which the center relied in making its

determination.

. If the Department becomes aware that aperson listed in Part |1, 22 VAC 15-051-60 or the licensee

has adisgudifying background; the department shal be permitted to re ease this information to the centers,

which have alegitimate interest.

J. 88 22 VAC 40-191-90 through 22 VAC 40-191-170 applies to reigious exempt child day centers

as dated in each section.

PART VII.
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VERIFYING BACKGROUND CLEARANCES.

22-VAC 40-191-90. Verifying background clear ances.

A. Background clearances shall be consdered vaid only if the clearance mests the following criteria

CRITERIA FOR BACKGROUND CL EARANCES

Document
a

From
b.

1. Sworn disclosure statement

Origina statement using either

Department of Social Services
model form or appropriate facility

developed form

The person completing the
statement

2. Crimina record report. The

Original report

report at minimum shall be a
criminal record clearance for the
barrier crimes

State Police
Centra Crimina Record Exchange

3. Central registry report

Original or copy of report

Department of Socia Services
Child Abuse & Neglect Centrd

Registry

B. A faility shdl not accept arequired crimina record report or a central registry report that is dated

more than 90 days prior to the date of employment, volunteering, serving as an officer or on the board,

resding in the home, or approva of afamily day home or foster and adoptive home.
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C. Thedepatment shal not accept arequired crimina record report or a central registry report for the

applicant licensee, registrant, or person who signs the siatement of intent to operate ardigious exempt

center that is dated more than 90 days prior to date of licensure, registration, approva or exemption or

when the person designated as the applicant or licensee changes.

D. All background clearances shall be kept confidentid. The facility administrator, board president,

licensee, registered provider, or his designee shall receive reports on employees, contractors, and

voluntegrs.

E.  Thefadlity desgnee shdl review al background clearances and be charged with knowledge of al

information contained in the clearance. The department shdl verify the background clearances for

applicants of licensure and licensess.

PART VIII.

DURATION OF BACKGROUND CLEARANCES.

22 VVAC 40-191-100 Dur ation of backaround clear ances.
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A. If apesonleaves afacility and the crimind record report or central registry report is 90 days old or

less, the person may take the report or reports with him. The facility shall retain a copy of the report or

reports. The facility shal write on the crimina record report copy that it is a photocopy of an origind that

the fadility verified.

B. A background clearance shall remain valid at the facility aslong as no more than 12 months have

dapsed from when a person:

1. Began aleave of absence;

2. Was terminated from employment; or

3. Wastransferred to a center owned and operated by the same employer or entity.

Once aperiod of 12 consecutive months has expired, new background clearances shal be obtained.

C. When an officer or board member changes positions within the board or organization, additiona

background clearances are not reguired.
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PART |X.

MAINTENANCE OF BACKGROUND CLEARANCES.

22 VAC 40-191-110. M aintenance of background clear ances.

A. Background clearances shal be made available by the facility to the department representative upon

request.

B. Thebackground clearances shdl be maintained at the facility where the person is an employee,

contract employee, volunteer, or officer or board member.

C. A fality shdl maintain at the primary work place, or designated location, the required background

clearances.

D. If afadlity isnot aprimary work place for a person, the facility shal maintain at a designated location

the fdlowing:

1. A copy of the central registry report,
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2. Anorigind sworn disclosure satement, and

3. A copy of theorigind crimind record report with a satement that the facility desgnee

has viewed and verified the origind.

E.  Background clearances shal be maintained for one year after arequired person terminates his duties

with the facility or no longer resides in the home,

PART X.

THE WAIVER.

22 VAC 40-191-120. General provisions.

A. Peasonsdisgudified from operating, working, or volunteering at a religious exempt center or child

wdfare agency facility aslised in Part 111, 22 VAC 40-191-50 because of (i) a child abuse or neglect

founded complaint or (ii) conviction of afdony within the five years prior or the application date for

licensure, registration, employment, volunteer service, or approva may apply in writing for awaiver from
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the commissoner.

EXCEPTION: The commissoner shdl not grant awaiver to a person who has been convicted of the

crimes specificaly excepted by the Code of Virginia § 63.1-198.4. These arelisted in 22 VAC 40-191-

30 A 1-30 and qudifiedin C and D.

B. Thecommissoner may grant the waiver if he determines that:

1. Thepearsonisof good mora character and reputation, and

2.  Thewaver would not adversdly affect the safety and well being of children in the person’s

care.

C. A wave granted shdl be available for ingpection by the public.

D. Thefadlity shdl provide acopy of the waiver to every parent and quardian of the children in its care

for awaver granted for its operators, employess, or voluntegrs.

22 VAC 40-191-130. The application.
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A. The application shall conss of apersonaly prepared waiver request and other documents required

by this section.

B. Thewaver request shal be submitted in typewritten form and shal include the following:

1. A datement that the request was soldy and personally prepared by the requester and that the

content has neither been edited nor altered by another person, provided, however, that the document

may have been typed by ancther person.

2. A datement that the requester understands that the waiver will be available for ingpection by

the public and that the facility will provide a copy of the waiver to every parent and guardian of the

children in its care if the waiver is granted.

3. A saement that the requester understands that information in the waiver request and

accompanying documents will be made available by the commissoner to any person upon request if

thewaver is granted.

4. Pesond and employment information including:
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a Name;

b. Address,

C. Home number, work number, and other contact information;

d.  Socid security number;

e Birth date:

.

Ligting al members of the household and their relaionship;

0.  Current employment; and

h. Employment history.

5. A factud account of the child protective services founded complaint or crime for which the

requester was convicted, including the type of complaint, crime, dates, locaes, circumstances, etc.

6. A factud explanation of the requester’ s history and current status with rdevant justice sysems or
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the child protective service agencies.

7. Any other information the requester wishes the commissoner to consder, such as training,

treatments, interests hobbies, community involvement, etc.

8. Anexplanation of why the requester thinks the waiver should be granted, for example, how

granting it would benefit al affected parties.

9. Notarized signature and date.

C. Theapplication, which may include additiond documents at the requester’ s discretion, shal include

the flowing:

1. A non-refundable check, made payable to the Treasurer of Virginia, in the amount of $50 for

application processing.

2. A copy of the crimind history screening report that was the basis for disqualification.

3. A copy of dl necessary documents verifying the requester’ s ssatements regarding past and
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current involvement with rdevant justice syslems or child protective saervice agencies, for example,

court orders, discharge papers, parole status reports, etc.

4. A gaement by the sponsoring agency or facility, which specifies:

a  Type of podtion for which the requester is being consdered;

b. Raiondefor itsdecison to offer or consder employment, volunteer service, or approva

to the person;

C. Rationde for bdieving that accepting the person would be in the consumer? s interest; and

d. Thegonsoring agency’ s plan for supervison and monitoring of the person’ s parformance

if accepted.

5. Atleas four references who will vouch for the requester’ s good character and reputation.

Rdatives by blood or marriage and persons who are not knowledgeable of the individud, such as

recent acquaintances, shall not be consdered objective references.
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NOTE: See 22 VAC 40-191-10 for definition of good character and reputation.

6. A saement by the Sponsoring agency that it will, if the waiver is granted and the parson is

accepted, conscientioudy comply with al posting and notification requirements for the duration of the

waiver,

D. Thereguester shdl be responsble for submitting the application to the commissoner.

22 VAC 40-191-140. Evaluation of therequest.

A. Thecommissoner may deegate all agpects of processng and eva uating the request, provided that

regponghility for making the find decison may not be ddegated bdow the levd of adivison director.

B. Thecommissioner will evauate the request and base his condlusons on at lesst the following

condderations;

1. Content of dl submissons,
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2.  Nature of the disgqudifying background and relevance to decision criteria;

3.  Extent and pattern of crimind history or child abuse or neglect, including the age at commisson

and length of time since the disqudifying background event or events occurred; and

4. Inthe case of prospective foster parents for alicensed child-placing agency, areview of the

crimind record requirements of the Safe Families and Adoption Act of 1997 to determineif this

federd law would permit awaiver.

C. Thecommissoner may request additional information that is reasonable and necessary to evauate

the application.

D. Thecommissoner may interview the applicant or other personsin the course of conducting an

investigation sufficient to verify and evauate the information recaved.

E. Thecommissoner may attach gipulations to the granting of the waiver that he may deem advisable,

such as restrictions on the type of position, type of children in the person’ s care or proximity, nature of

supervison required, etc.
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22 VAC 40-191-150. The decision notification process.

A. Notifications shdl be sent concurrently to the requester and the Soonsoring agency.

B. The commissoner will acknowledge, in writing, receipt of the application and will notify the requester

and the sponsoring agency whether the request appears to be complete.

C. Thecommissoner will natify the requester and the Sponsoring agency of his decison in writing by

certified mail.

D. If granted, the waiver shall be issued for a pecific person and a pecific facility or agency and shall

include the following:

1. Name of person,

2. Nameof fadility or agency,

3. Effective dates,
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4.  Temsand conditions,

5.  Sipulaions, if any,

6. Crimina conviction or child abuse or neglect founded complaint for which waiver was granted,

7. Dateof crimina conviction or child abuse or neglect founded complaint,

8. Rdevant cout and location,

9. Sentence sarved; and

10. Sgnature of commissoner and date.

E. If thewaiver application is denied, the requester shall be advised of the reasons for the denid and

that apped provisons are avallable under the Administrative Process Act.

F. Thecommissoner shal consder an application abandoned and close the file, without the requester
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having recourse to apped, when the following circumstances exist:

1. Morethan 60 days have € apsed since the commissioner advised the requester and the

sponsoring agency that the application was incomplete or Snce the commissioner requested

additiond information reasonably necessary to evauate the application; and

2.  The commissoner warns the requester by certified mail that the application shal be ruled

abandoned unless the requester responds with complete information within 15 days.

22 VAC 40-191-160. M odification, revocation, and expir ation.

A. The person and the sponsoring agency may request a modification to the waiver if achangeis

desired for any of the terms, conditions, or sipulations. The commissoner will respond to the modification

request after the information he requires is provided.

B. Thecommissoner may revoke awaiver if, after investigation, he determines that:

1. The application contained fase, deceptive, or mideading information;
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2. Theterms, conditions, or sipulations of the waiver have been violated; or

3. New or expanded information becomes known about the person that would change the

previous decison made about the person’ s character, reputation, or suitability to work with or in

proximity to children.

C. If awave isrevoked, the commissoner shal advise the person and the sponsoring agency, by

cartify mail, of the reasons for the revocation and the apped provisons avallable to the requester in the

Adminigrative Process Act.

D. A waver shdl automaticaly expire when one of the following circumstances exigs:

1. The parson terminates the approved arrangement with the sponsoring facility; or

2.  Fveyearsfrom thelast date of aconviction, for the fdony or fdonies for which the waiver was

granted.

22 VAC 40-191-170. Pogting and par ental notification.
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A. A fadlity employing saff, alowing volunteers, or operated by a person whose disqualification has

been waived by the commissioner shal post a copy of the waiver in a prominent place at each public

entrance.

B. For aperson for whom awaiver was granted, at the time the person accepts employment, volunteer

savice, or is alowed to begin operating afacility, the facility shal provide a copy of the waiver to every

parent and guardian of the children in its care.

C. Prior to enrollment, each parent or quardian of a child who is a prospective new admisson to a

facility shal be provided, by the facility, a copy of awaiver granted for its employess, voluntears, or

operators.

D. A child-placing agency shdl provide a copy of the waiver to the parents or other legd quardian if

their child is placed with afoster parent whose disqualification has been waived by the commissoner.

E. Inparentd placement adoptions, a child-placing agency shdl provide a copy of the waiver to the

birth parents if their child is to be placed with an adoptive parent whose disqudlification has been waived

by the commissioner.
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F. Inagency adoptions, a child-placing agency shdl provide the birth parents with awritten notification

that awaiver has been granted to the adoptive parent. The notification shal only provide information about

the nature of the conviction or founded complaint, but shal not give identifying information about the

adoptive parent to the hirth parents.




